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PROCEEDTINGS
9:10 a.m.
ELVIN HOLLON
having been previously duly sworn, was examined and
testified as follows:

THE COURT: The witness has returned to the
stand, and he’s -- and I've noted that he’s still sworn and
under oath.

Go ahead, sir, Mr. Beshore.

MR. BESHORE: Yes. Mr. Hollon is available for
cross-examination, but I would like to make one brief
statement on the issue that came up most frequently
yesterday with respect to the Arizona testimony and to try
to make clear our intentions. We are not attempting in any
way to independently prove facts in Arizona in this hearing
for the purpose of what they are out there, but to use the
experience from Arizona to enlighten the record with
respect to the proposals in this hearing. And I don’'t --
hopefully that will help.

THE COURT: I understood.

MR. BESHORE: Okay. Thank you.

THE COURT: All right. The witness is available
for examination.

MR. RICCIARDI: We have a couple of guestions.

THE COURT: I thought you might.
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CROSS-EXAMINATION
BY MR. RICCIARDI:
Good morning, Mr. Hollon.
Good morning, Mr. Ricciardi.

How are you?

> 10 P 0O

Just fine.
Q. Have you got both Exhibit 47 and also Exhibit 60

and the other exhibits that follow with you?

A. I do.

0. Okay.

A. Where are you starting?

0. I don’'t know. Let’s think about this.

I think probably -- probably with some of the
issues in 47, which I have nicknamed, Mr. Hollon, your
opus, so let’s start there.

A. Very well.

Q. Okay. Background. As I understand it, you're
here on behalf of DFA but also in support of the proposals
that are made by Southern Marketing Agency to the secretary
for Federal Orders 5 and 7.

A. That i1s correct. That's a fair assessment.

Q. Okay. As I understand it from looking at Exhibit
47, SMA has the position that it supports Proposals 1, 2
and 3 but that it would be opposed to Proposals 5 and 8.
All right?
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A. I think that’s right. I don’t have my notice in
front of me.
Q. If you take a look at the bottom of Exhibit 47,

page 1 going into 2, I think that’s what you said.

A. Yes. Okay.
Q. All right?
A. Yes, sir.

Q. Now, i1s it the position of DFA and SMA that the
producer-handler issue, that is, the question of trying to
put a hard cap of three million pounds per month on a
producer-handler, is that a critical issue?

A. Yes.

Q. So then let’s go through and talk about this for
a moment.

You support -- SMA and DFA support producer-
handler limitations and the language contained in Proposal
7 but only if that’s part of the acceptance of the
proposals made by SMA and DFA, that is, Proposals 1 through
3, correct?

A. That’s not quite right. We support the
limitations on producer-handlers, and we support them as a
part of our proposal. And while we oppose the proposal
that Dean made for the creation of a new order, Dean and
Prairie Farms, i1f the Secretary were to find for that, we
would want the producer-handler proposals be included there
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also.

If I didn’t articulate that clearly, then I'm
sorry.

Q. Yeah, actually, it doesn’t say that at all. What
it says is with regard to the producer milk definition, and
et cetera, we support the intent and language but only as
they would be included in our own Proposal 1 through 3. We
oppose Proposals 5 and 8.

So as it’s stated in your testimony, Exhibit 47,
if Proposals 1 through 3 are adopted, you would agree with
the limitation on producer-handlers, but you would oppose
it, at least as stated here, if it was only adopted as part

of Proposal 5. Are you changing that testimony now?

A. Yes.

0. So that --

A. Thank you for clearing that up.
Q. That was wrong.

A. Yes.

Q. All right.

Let's go through and talk in general since we
dealt with a lot yesterday during the course of your direct
testimony. Exhibit 60, in reality, other than a few
changes and a few changes not made, is identical to the
information and testimony you presented with regard to the
ongoing 131 and 124 hearings, correct?

R & S TYPING SERVICE - (903) 725-3343
5485 S. Live Oak, Gilmer, Texas 75644




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

694

A. Yes.

Q. And, in fact, what you attempted to do was make
changes to make it relate to 5 and 7, but as we pointed out
through a variety of these, your word processor missed a
few, and you still kept information in here that you should
have deleted, which you did during the course of your
testimony.

A. Yes. There was -- I agree that the testimony was
largely similar and the same as in the other hearing, and
there were some changes that were made to adopt some of the
comparisons to Order 5 and 7, and yet some of the data in
evidence would be equally applicable to both, and so that'’s
why they were left in place.

Q. In fact, that’s your position. The position of
SMA is that we should be looking at the information for 131
and 124 because it would have some relevance to this
proceeding, although you’d leave that to the secretary,
correct?

A. Yes, that’s a fair assessment.

Q. Okay. Let’s talk about what we do know regarding
producer-handlers in relationship to Federal Orders 5 and
7, which is why at least I'm standing up here to talk.

We know at least if we look at the data that is
in this record prepared by the market administrators,
that -- and I'll reference exhibit numbers just for clarity

R & S TYPING SERVICE - (903) 725-3343
5485 S. Live Oak, Gilmer, Texas 75644




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

695

of the record.

In Federal Order Number 7, Exhibit Number 41,
there are no producer-handlers in this order, as reflected
in those statistics, correct?

Not in the marketing area.

A. No, I would say that’s not correct.

Q. Okay. Well, then if you've got Exhibit 41 up
there, I'd like you to point out to me where there is a
producer-handler located in this marketing area as
reflected in Exhibit 41.

A. Again, as I pointed out yesterday, there are --
there are two differentiations in the -- in the handler
lists. There’s one that lists producer-handlers, and
there's one that lists exempt plants.

And in the definition of exempt plants, there is
some latitude, in my opinion, as to how those are presented
in market administrator statistics, and there are
businesses that are listed under that list that are, in
fact, producer-handlers.

Q. Okay. Then what I'm asking you -- and I don’t
want to pars through this with you, but I want to also be
clear.

The fact is that based upon the statistics from
the United States Department of Agriculture, Exhibit 41,
there are zero, none, producer-handlers listed here. I'm
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not talking about exempt plants. I'm talking about
producer-handlers as listed in this document. Correct?

A. I disagree with your assessment. Again, there
was an interchange between -- I think it was Mr. Beshore
and both Mr. Dupree and Mr. Gooch, who went right down the
line of reasoning that I just spoke about, and both of them
said that yes, there are businesses in the exempt list who
are producer-handlers.

Q. Well, you know, I don’'t want to make a real fine
point of this, but the bottom line is I got exempt plants
and I have producer-handlers in this document, and there
are no producer-handlers in the document. Okay? Right?

A. Yes.

Q. All right. Thanks.

There are a couple of producer-handlers that are
outside the marketing area that have, in fact, had sales in
the marketing area, and that’s why they're listed under
producer-handler plants at the back of 41.

A. Yes. That's correct.

0. And if we went back since we're on -- we're on
Federal Order Number 7, and we go back a couple of years,
what we can see is -- to go back to Exhibit 38, 2000, we
have the same producer-handler plants outside the market
selling into the market, Martin Dairy and Brahms
(phonetic), and no producer-handlers, correct?
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A. That is the listing again. Same thing. I think
that that description is inaccurate.
0. I didn’t ask you that.
A. That’s okay.
Q. You know, if somebody wants to ask you that,
that's fine. I'm talking about this.
A. Well, seven times already I've explained that and
put that information out, so it’s already there.
Q. I understand. I get to ask the questions up
here, Mr. Hollon, and you've got to answer my --
A. Fair enough. Fair enough.
Q. Okay. Thank you.
MR. BESHORE: He has the opportunity to explain
his response, Your Honor.
THE COURT: Well, I'm going to -- we'll keep it a
little restricted so that the cross-examination will go a
little more quickly. So let’s restrict ourselves to his
questions, and we’ll let him explain later.
MR. ENGLISH: Your Honor, just one second --
THE COURT: Yes, Mr. English.
MR. ENGLISH: -- if I may. Okay?
Charles English for Dean Foods and Prairie Farms.
I think the important distinction here, though,
is that you can’t just talk about the document without
talking about what discussion there was between Mr. Beshore
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and Mr. Gooch about how that document is to be interpreted,
and that is the point that Mr. Hollon was trying to make.

You know, you can talk about a piece -- a sterile
piece of paper, but the sterile piece of paper was actually
discussed by the market administrator, and there was a
different explanation given.

THE COURT: I understand you, but he wants to get
certain points together and get them done fairly quickly,
and then we’'ll let counsel work a little bit on redirect to
clarify.

Go ahead.

MR. RICCIARDI: That would be their job. Thanks.
BY MR. RICCIARDI:

0. In the meantime, let’'s go to Exhibit 39, and for
2001, we have the same situation as listed in the market
statistics. We have no, zero, producer-handlers, and we
have, this time, three producer-handlers outside the
marketing area that are selling into the market, Promised
Land Dairy, in fact, only having three months where it was
a producer-handler selling into the market, correct?

A. Correct.

Q. Now, Promised Land, from that point on, as
reflected in the statistics in Exhibit 39 for 2001, changed
to Federal Order 126 and became a regulated pool plant,
correct?
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A. That’s not a correct assessment.

Q. Okay. It sold, then, to a pool plant in Federal
Order 1267

A. No.

Q. Okay. Then what happened?

A. They changed their business form of operation, an
example that I was explaining awhile ago, like producer-
handlers, and they became -- they chose to -- instead to be
a producer-handler, they chose to become a fully regulated

distributing plant.

Q. They chose, made a decision economically --
A. Yes.
Q. -- to become a regulated pool plant.

A. Well, let me correct that. I know that they

chose to make a change. I don’t know all the underlying
reasons.
Q. Okay. You don’'t know the reasons, but you know

they made a change from a producer-handler to a regulated
plant.

A. Yes.

Q. Okay. And for 2002 and 2003, they didn’t become
a producer-handler again because it’s not in the
statistics, right?

A. I think that is correct.

Q. So with regard to this supposed loophole that
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you've talked about from Promised Dairy’s perspective, they
didn’t see that loophole as being very economically
beneficial because they decided to change from a producer-
handler to a regulated, correct?

A. You mean their choice of being a producer-handler
versus being a fully regulated plant?

Q. Yes.

A. Yes. They -- their regulation changed.

0. Okay. Now, I've dealt with the issue of Federal
Order 7, and let’s talk about 5, and I’'ll take two
documents, Exhibit 7 and Exhibit 10.

Exhibit 7 deals with the compilation of material
in the marketing area from January through December of
2000, and there’s a listing on Table 19 of the producer-
handlers in that area. I'm sure you've looked at this
information?

A. I've glanced at it.

Q. Now, for the year 2000, they list under producer-
handler plants three, actually: Bob Jones University for a
few months, Jackson Dairy and Maple View Farm Milk Company.

If we take Bob Jones University out of that
column for a moment, we have two, correct?

A. Why would we take them out?

0. All right. Well, let's leave them in.

If we leave Bob Jones University in for those
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months, we've got three producer-handlers in the year 2000,
correct?

A. Okay. Yes.

Q. All right. And then if we go to Exhibit 10, the
same statistics for 2003, and we look for producer-handlers
in this area, do you know how many we have left?

A. I do not.

Q. The fact is that we have one. We've got Maple
View Farm Milk Company.

A. Okay.

Q. Okay? So we've got a reduction from 2000 to 2003
from three down to one, correct?

A. Three and one is the reduction. I've not
reviewed the list to -- both lists to see if there are
other businesses who would fit the definition or not, like
I did for Order 7.

Q. Now, let’'s take just that number alone. Your
background is as an economist, right?

A. Yes, sir.

Q. And even with that background and my simple way
of doing math, if we take three and we go down to one,
we've had a reduction of two, correct?

A. Correct.

Q. And, again, if, in fact, in this marketing area,
the idea of being a producer-handler was the fast track to
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wealth, the regulatory loophole that you've talked about,
we would think that at a minimum, we would go the other
direction, that we would have more producer-handlers and
not less, correct?

A. You could put that theory forward.
And I just did.
Okay.
And that’s a valid theory.

But I did not.

LGN O N R ©)

Okay. I understand. That’s a valid theory, isn't
ite

A. Yes, it’s a valid theory.

Q. Okay. Now, during the same period of time, from
2000 to 2003, there has been a significant consolidation in
the milk industry throughout the United States, including
Orders 5 and 7, correct?

A. Yes.

Q. Okay. And what that means is, in general terms,
that we've got larger plants, as opposed to more plants,
throughout the country, including Order 5 and 7, correct?

A, We have fewer and larger retailers, fewer and
larger dairy farms, fewer and larger processing
organizations, fewer and larger (indiscernible).

Q. Okay. I think you also heard testimony, and
hopefully you'll agree with this also, that the larger a

R & S TYPING SERVICE - (903) 725-3343
5485 S. Live Oak, Gilmer, Texas 75644




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

703

plant gets, assuming it, in fact, has modern equipment and
is operated quickly, the more efficient the plant gets in
terms of being able to process the milk, correct?

A. In general, I would agree with that.

Q. All right. So what we've got in a situation
where if you have a larger number -- I mean a smaller
number of larger plants that are producing milk at a more
efficient level, then we have a situation where the larger
plant has a better economy of scale and the ability to be
better with a smaller plant in the same area.

A. 1In general, I would agree with that also.

Q. Okay. In the marketing area that we're talking
about for Federal Orders 5 and 7, there has been a problem,
as reflected in the statistics and the information we've
heard over the last few days, in obtaining an adequate
supply of milk, right?

A. Yes.

Q. That’s one of the hallmarks of the entire Federal
Order system, and that is to ensure that there’s an
adequate supply of milk available to the consuming public
at a fair and reasonable price, correct?

A. Yes.

Q. And one of the things that we would attempt to do
to try to deal with that is to make sure in all Federal
Orders, including 5 and 7, that consumers have the ability
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to be able to have a product throughout the course of the
year at a fair price.

A. That would be an objective.

0. Okay. And one of the ways that we can do that,
at least on the local level, is to actually encourage
producer-handlers in that area to produce milk so that it’s
available to the consuming public, correct?

A. Sure. Yes.

Q. Because one of the things that a producer-handler
does is a producer-handler is able, particularly in a local
market, to produce milk and make it available in that local

market for consumption by the consuming public, right?

A. Can a producer-handler produce milk and make it
available --

Q. Sure.

A. -- is that what you asked? Can they do that?

Q. Sure.

A. Yes, they can do that.

0. And in order to do that, a producer-handler,
because it’s both a producer and a handler, it owns cows
and it processes milk, has to do everything from buy the
cows, getting the milk to the dairy, processing that milk,
marketing that milk and also balancing the needs throughout
the course of the year, correct?

A. Did your question say has to or chooses to?
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Q. Has to. 1In order to be a producer-handler, they

have to do that.

A, Chooses to, I would agree. Has to, they have an
option.

Q. Okay. They have an option to become a regulated
handler.

A. Yes, sir.

Q. Just like a regulated handler could become a

producer-handler --

A. Yes.

Q. -- if they wanted to.

A, Yes, they could.

Q. So what it is is a choice in terms of a capital
structure or structure that it wants to end up following,
whether it wants to be regulated or whether it wants to be
a producer-handler, right?

A. Correct.

Q. But all the capital needs for both the production
facility and the processing facility and the marketing of
that milk are all borne by the producer-handler, correct?

A. Correct.

0. And, in fact, in this area, 5 and 7, it’s even
worse for them because they can't even buy one gallon of
milk to balance their needs without converting over into a
regulated handler, correct?
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A. The fact that you stated about the regulation is
true. The opinion about whether that’s worse or better, I
don’t agree.

Q. Okay. Well, the fact of the matter is this, that
what happens is if you’re a producer-handler in 5 and 7,
and you get to the point in the low months where you need
milk, there is no way for you to get the milk without

converting to be a regulated handler.

A. If you remember back to our discussion on choice
and had to, has to -- do you remember that just two minutes
ago-?

Q. Yeah, and I don’'t want to pars language with you,
but --

A. Well, but yes, you do because that’s what we've

done all the way along, so if you go back to that
discussion about has to versus choice, if a producer-
handler in Order 5 and 7 chooses to be a producer-handler,
chooses to commit the capital, chooses to do all of those
things, then they also choose to operate under the
regulations, and that’s what those are.

0. Now, in fact, though, if we look at every other
order save for Order 6, which is in Florida --

MR. BESHORE: Well, I wonder -- does that mean

that the other orders are relevant, Your Honor, to this
proceeding?
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THE COURT: Let’s see the question.
Go ahead, sir.
BY MR. RICCIARDI:

Q. In every other order, other than 5, 6 and 7,
there is at least a minimum amount of allowance per month
that a producer-handler has, 150,000 generally, to be able
to balance its needs, correct?

THE COURT: Why are you looking at me? He’'s
asked the question of you. Would you --

THE WITNESS: And so that’s a relevant question
and answer?

(Laughter.)

THE COURT: Yeah.

THE WITNESS: Yes.

THE COURT: There’'s no objection. Go ahead and
answer the question.

THE WITNESS: Okay. I think that is correct. I
have looked at a comparison of all the producer-handler
provisions, and I think that your assessment is correct
there. There are differences in producer-handler
provisions in different orders generally arising from the
local considerations in those orders.

BY MR. RICCIARDI:

0. Well, let’s talk about the local considerations

in 5 and 7. We have a milk-marketing area that we've
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already talked about in your testimony and my questions

today that, in fact, is occasionally a deficit market,

correct?
A. Yes, sir.
Q. And so with regard to the needs of a producer-

handler in these areas, the fact is that the likelihood of
producer-handler, if there was one in 5 or 7, to have a
requirement to purchase additional milk during the summer
months in particular is fairly great, right?

A. I'm not sure if we could make that assessment.

Q. Well, ockay. I want to go to a couple of items in
your Exhibit 47.
Do you have that around?
Exhibit 47? Yes, I do.
Yeah, that’s the larger one.

Yes.

(ORI © B

Okay. And I'm covering some of these as we go
along, so bear with me when I get to my next point.

MR. RICCIARDTI: In Exhibit 47, for everybody's
consideration, there’s a longer testimony of Mr. Hollon.
BY MR. RICCIARDI:

Q. On page 44, in the middle paragraph, you make a
statement about Southeast -- proposed Southeast Marketing
Area. It’s an extremely self-reliant marketing area in
terms of Class I processing and distribution. What does
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that mean?

A. It means that, according to the statistics that
are in the record, the majority of the Class I milk is
processed by a plant in the marketing area, and the Class I
that is disposed of on routes comes from -- primarily from
pool plants located within the marketing area, and there
were two exhibits that detailed that.

0. Now, that being the case, it's a self-relying
market.

A. In the -- to the extent that the Class I is
produced and produced primarily by plants in the marketing
area.

Q. Okay. And if, in fact, we have producer-handlers
in that area that were, in fact, producing their own milk,
processing their own milk and selling their own milk, that
would also tend to assist this marketing area to continue
to be self-reliant, right?

A. Yes.

Q. Can you give us, please, any information for the
years 2000 through now that shows that any regulated
handler lost a specific account to a producer-handler in 5
or 77?

A. I cannot.

Q. Can you tell us then any information that you
intend to present, or that you're aware will be presented
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when we finish this -- through the course of this hearing
before we finish as to a specific time when a regulated
handler lost a particular account to a producer-handler?

A. I am not aware of any.

Q. Can you tell us currently, as it exists today,
through your testimony right this minute, any specific
example of disorderly marketing created by a producer-
handler in 5 or 77

A. The thrust of our testimony has been to show
examples of where disorderly marking could exist on a
perspective basis.

0. And I didn’t ask you that, Mr. Hollon. I
appreciate what you said, and if they want to ask you on
redirect, they can. Give me --

THE COURT: 1I’'ll allow that -- I'll allow that
answer, though. I think it was responsive. Go ahead.
BY MR. RICCIARDI:

0. Okay. Go ahead.

THE COURT: Well, he gave the answer.

THE WITNESS: I was done.

BY MR. RICCIARDI:

Q. Okay. 8So what your testimony is is that you
think things may happen in the future, but you have no
specific information that it has occurred in the past in 5
or 7, correct?
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A. That is a part of our testimony.

Q. Well, then give me specific examples of where it
occurred in the past in 5 or 7.

A. That wasn't the way I interpreted your question.

You asked me was that the only thing that we -- the only
comment that we were making --

0. And maybe --

A. -- and I said no, it’s not the only comment that
we were making about producer-handlers.

Q. And I apologize. Maybe my gquestion was poorly
worded. This one will be hopefully better.

Give me specific examples of any disorderly
marketing that has occurred, to your knowledge, in 5 or 7
as a result of producer-handlers’ activities.

A. The producer-handlers’ activities with regard to
customers and sales movements, I'm not aware that there are
any.

0. Thank you.

Are you aware that anybody, based upon your
knowledge or what’s going to be presented, is going to
present any of that evidence at this hearing?

A. I do not know.

Q At least they haven't told you about it.

A. That is correct.

Q Take a look at the bottom of 47, as part of
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Exhibit 47.

A. Okay.

Q. Last sentence of that particular page, you say:
The adoption of our proposal -- and I'm assuming that’s
Proposals 1 through 3 -- would make this supply function

operate more efficiently and less costly.
I read that correctly?

A. Yes.

Q. Is efficiency and cost saving an important
objective of the Federal Order system?

A. Well, in this case, it’s an important objective
of the components, and that’s what this statement is about.
Q. Okay. If a producer-handler operates in a

particular market and is able to, by putting up a new
plant, by having its own cows and by functioning at fairly
efficient -- in a fairly efficient manner, is a producer-
handler able to actually assist the supply function into
the market by being more efficient and being less costly?

A. No.

0. Why not?

A. Because if that’s -- the remaining competitive
factors that the producer-handler does not operate under
the classified pricing system causes -- when it gets --
when it reaches a certain size and scale in the
marketplace, then it causes market reactions that become
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less efficient for the market as a whole and less efficient
for the proponent members.

Q. Okay. Let me ask it this way. If we take it
from the perspective of the consumer in a local area where
a producer-handler is operating and that producer-handler,
in fact, is able to assist the supply function by producing
a good product efficiently and less costly to the consuming
public, hasn’t that, in fact, assisted the supply function

in that area?

A. Yes.
Q. Okay. Flip over, if you would -- I'm trying to
cut this down -- to page 57.

And because I want to make sure that you
understand where I'm coming from, I'm going to focus,
Mr. Hollon, on a statement that you make about the latter

portion of that page, in the second paragraph, with the

sentence that begins, “This inequity.” Do you see that?
A. Yes.
Q. Okay. The sentence reads: This inequity results

in an unequal regulated cost of milk, and equal cost of
milk for handlers similarly situated is a hallmark of the
Federal Order regulation.

Is that your opinion?

A. Yes.
Q. Okay. A producer-handler is one integrated
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entity, isn’t it?

A. Okay. You realize that this particular statement
is not talking about producer-handlers. The sentence that
you read is talking about transportation credit balancing
funds.

Q. I understand.

A. Okay. I just didn’t want you to take, you know,

a statement and then pull it off somewhere else and make
some analogy and ask me to agree with it and then get upset
when I don’t.

Q. The last thing I would ever do is get upset at
you, Mr. Hollon. Let’s see if we can continue through this
hearing.

A. Yes, sir.

0. Okay. Here's my idea, and let’s start with this

construct. A producer-handler is one integrated entity,

correct?
A. Yes.
Q. It has two functions. 1In fact, it has a dairy

function or producer function where it supplies the milk,
and it also has the handler or processing function at the
same time, correct?

A. Yes.

Q. So a producer-handler, as an integrated entity,
igs different than either someone who simply owns dairy cows
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or someone that simply processes milk, correct?

A. It's a different entity. It has a different set
of regulatory parameters that are associated with it.

Q. Okay. 8o, in fact, a producer-handler is not
similarly situated with a regulated handler, correct?

A. I'm sorry. You have to flesh out your question
some more.

Q. Can you answer it?

A. I'm not sure --

THE COURT: He says he can't, so rephrase it.
MR. RICCIARDI: Okay.
BY MR. RICCIARDI:

Q. Well, if something is similarly situated to
another thing, it needs to be at least somewhat co-
existent, correct? And we've got a situation where you
just told me that a producer-handler as one integrated
entity, one thing, is different than just someone who owns

their cows and someone who owns a processing plant,

correct?
A. Correct.
Q. So for purposes of the Federal Order regulations,

a producer-handler is not similarly situated to a regulated
handler, correct?

A. Correct.

Q. Okay. That was all.
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Why don’'t we move on to -- flip through this --
page 66.

And we talked about this a bit already, but I
want to see if I can tie it in to some of the information
that you've provided. The last paragraph on 66, you talk,
in general at least, about nothing -- no deficits that
occurred and demand figures, and in particular, I want to
focus on this sentence: It must be noted again that only
the orders in the southeast have insufficient in-area milk
production to meet Class I needs and a reasonable reserve.

That’s your opinion.

A. Yes.

Q. If we were, rather than to try to limit producer-
handlers, but, instead, to try to encourage the growth of
producer-handlers in this particular area, if we added
additional producer-handlers, we might be able to increase
the insufficient milk and reserves needed in this area,
correct?

A. I don’'t know.

Q That may be one way of doing it.

A. Could be one way of doing it.

Q Okay. All right.

I may come back to this, Mr. Hollon, but I'm
going to at least leave it for the time being and move on.

How many plants are owned by DFA or National
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Dairy Holdings in the 5 and 7 area?

A. Our arrangement with National Dairy Holdings is a
joint venture, so we do not outright own, you know, any.
And off the top of my head, I can’t tell you, but whatever
we're -- for example, I think there was a map that
indicated National Dairy Holdings plants, so I think that
map is accurate.

Q. Okay. Explain it again to us. You have a -- DFA
has a joint venture with National Dairy Holdings, correct?

A. That is correct.

Q. And other investors, and what happens is they
operate fluid milk plants in certain areas, and that would
be in conjunction with DFA, correct?

A. Yes. That's a fair assessment.

Q. All right. Now, focusing a little bit more on
your Exhibit 60, without getting into the specifics of it,
but I just want to talk about some issues regarding what
you say there.

Any information that you may provide in Exhibit
60 regarding producer-handlers in 5 and 7, you have not
seen nor provided to us any income or financial statements
of producer-handlers, correct?

A. That is correct.

Q. You don’t have any actual cost of operation for
producer-handlers, correct?
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A. Nothing more than the data that was shown from
the ERS about the cost of producing milk on farms of
various sizes.

Q. Okay. But you haven’'t gone in, for example, and
found a producer-handler, if you could locate one in 5 or
7, and got their actual costs of operation, correct?

A. I think there are about ten, so you could find
them if you went to look, and they are listed in the
records, so you could get to the town where they reside.
And other than, again, the fact that they would fit the
size range of the ERS data so they would be typical.

Q. So to pars through your answer, you don’t have
any actual cost information in Exhibit 60, correct?

A. Nothing other than what is in the ERS record.

Q. And you don’t have any actual research showing
what prices were obtained by a producer-handler in 5 or 7
for sales of milk in the last three years.

A. Do not.

Q. You don’t have any actual sales by producer-

handlers in the marketplace in 5 or 7 at all, at any time,

correct?
A. You mean sales-wise on producer-handlers as a
whole?
0. No. I'm talking about sales, specific sales.
A. Would you rephrase your question?
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Q. Sure. Sure I can.

Your testimony, as part of Exhibit 60 or
otherwise, does not provide the secretary with any specific
information regarding any specific sales made by any
producer-handler in 5 or 7, correct?

A. Again, we have a list of producer-handlers we
have that their volume is less than 150,000 pounds, so to
that -- beyond that extent, no.

Q. Okay. Now, a person cannot be a member of DFA
and still be a producer-handler, correct?

A. That is correct.

Q. So anybody in 5 or 7 that wants to be a member of
a co-op like SMA would have to make a choice between being
a member o that co-op and being a producer-handler,
correct?

A. That’s incorrect.

Q. Okay. With regard to, then, a membership in DFA,
they’d have to make that choice. They couldn’t be a member
of DFA and also be a producer-handler, correct?

A. That is correct.

Q. All right. Now, if someone is a member of DFA,
is that member required to market all the milk on their

farm through DFA?

A. Yes.
Q. And DFA does not market -- gspecifically market
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the milk for its members, correct?
What does it do for a member? Let’s just do it
that way.

Q. What does DFA do for a member?

A. Yes.
Q. The information is spelled out in the membership
contract.

A. We don't have that here.
0. That’s correct.
Q. If there are services that are provided by DFA to

a member, DFA collects for those services, for dues or

membership fees or -- and in some other way, correct?
A, DFA does not have a dues structure.
Q. Then it collects for it in some fashion from the

member, correct?

A. DFA markets the membership contract, requires
that the member make all of its milk available to its
marketing organization, Dairy Farmers of America. We
market that milk and then return the proceeds from the
marketings back to the member.

0. Now, if someone is a member of DFA, they're
required they're required under the agreement not to
encumber their milk or place any liens on their milk or the
farm, correct?

A. The legalities of that one’s beyond me, so I don't
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know.

Q. All right. Well, the fact is that DFA has
certain restrictions under its agreement with regard to its
members, and those restrictions would not apply, for
example, if that person decided to become a producer-
handler as opposed to a member of DFA. Right?

A. I'm not sure the way you phrase the question --
the status that a person cannot be a producer-handler and a
member of DFA would be true.

0. Okay. Let’s go on.

Is it your opinion on behalf of DFA and SMA that
if a regulated plant became too large in a particular

marketing area, that it could cause a disruption in that

market?
A. We have no opinion on that.
Q. Do you have an opinion in general as to whether

or not that’s true?

A. I have no opinion.

Q. Could you tell me whether or not, if, in fact, a
regulated plant became so large in terms of its control of
Class I sales that it would potentially deny producers an
opportunity to participate in the pool?

A. I don’t think that could be true.

Q. Well, if there was control exerted such that in
an area where there were only several plants and one became
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so large that it, in fact, took over that entire marketing
area and could make a decision as to whether or not to
accept milk from a producer or not, isn’t it true that in
that circumstance, that some producers would be denied an
opportunity to participate in the Class I pool?

A. As long as there’s a Federal Order in a pool,
producers have the opportunity to participate if they, you
know, sell milk to handlers who are part of the pool.

0. Okay. Your --

A. And if there’'s a -- if there’s a Federal Order
pool in a geographic area, handlers with Class I sales are
required to be regulated by the pool.

Q. Okay. Your position, as I understand it, is that
size alone is sufficient to have the Secretary limit the
size of producer-handlers and cap it at a hard cap of three
million pounds per month, correct?

A. I don’'t think you characterized that correctly.

0. Well, let’s go through it this way.

A. Okay.

Q. Let’s assume in a marketing area you've got ten
producer-handlers that market up to a million pounds of
milk a month.

A. Each or a total?

0. Each.

A. Each? Okay.
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Q. In that market then we've got producer-handlers

that are producing ten million pounds a month, right?

Correct?
A. Correct.
0. And -- that’s fine.

And in that situation, under any of the proposals
that are made regarding limitations of producer-handlers,
none of those producer-handlers would be limited in size.

A. Correct.

Q. Now, instead, if we take a producer-handler in
that same market who produces ten million pounds a month --
so we're taking nine participants out, and we've just taken
the same volume and transferred it to the producer-handler,
your position is that that alone would be enough to have
the Secretary limit the producer-handler exemption and make
that person a regulated handler, right?

A. That would be correct if the producer-handler’s
volume of Class I sales in a marketing -- in any marketing
area or any market where it’s greater than three million
pounds in a month --

And the only distinction --

A. -- we would propose that they be regulated and,
you know, be treated for price purposes like any other
handler.

Q. And the only distinction in my hypothetical
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between the two things is we've taken ten participants
producing ten million pounds and reduced it to one
participant that is producing ten million pounds, correct?

A. Well, our proposal is that three million pounds,
if there were a proposal -- perhaps you might make one --
we might give it consideration and support to move the
limit from three down to one. But --

Q. Didn’t ask you that, Mr. Hollon. What I asked
you was the only distinction in my hypothetical was what
we've done is we have the same volume. We just knocked the
participants, producer-handlers, from ten down to one.
Correct?

A. Yes.

Q. All right. Thanks.

Now, let’s take this situation. Same market.
Okay? Now we've got three producer-handlers. For each
marketing, 2,999,999 pounds of milk per month in that
particular market.

A. Yes.

Q. In that situation, none of those producer-
handlers would be required to automatically become a
regulated handler under any of the proposals, correct,

because they're less than three million?

A. Correct. That's correct.
Q. And can you tell me the difference in the market
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in my third hypothetical versus my second? How is the
market impacted differently when you have three producer-
handlers at 2,999,999 versus one producer-handler at 10
million pounds?

A. Well, there’s always --

0. Other than a pound here or there?

A. There’s always the possibility that the end
results may be similar, so that would be one. And so there
may be, indeed, an impact that may, you know, cause some
relook at the situation at that date.

So that situation would arise. We may come back
to the Secretary and say, you know, we're concerned about
this situation and we would like to do something about it.

Secondly, the impact, as we have seen in other
areas, of a single entity of sufficient size appears to be
greater on the market than a smaller entity, and the
ability to service, perhaps, a larger retail chain without
the requirement of paying class prices is greater.

Q. Is that your answer?

A. Yes.

0. Okay. Now, let’s talk about the issue of size
for a moment.

Kroger has been here, and I believe Mr. Hitchell
has provided some testimony. Kroger has plants throughout
the United States that have production on any given month
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of between 7 million to 40 million pounds of milk, correct?
A. I don’'t know.
You don’t remember that testimony from before?
Is that what Mr. Hitchell said?
You know what? I'll leave it alone.

Okay.

Yes.

Q

A

Q

A

Q. Kroger owns stores, doesn’t it?

A

0 So it has its own built-in market, correct?
A

Correct.

Q. Now, that would be an advantage over another
producer -- excuse me, another processor who doesn’t own
stores?

A. I don’'t necessarily know that that would be true.

Q. Well, let’s talk about that for a minute. It has
an automatic sort of built-in market, doesn’t it?

A. That’s the business model that they've chosen to
pursue, and for their shareholders and their management,
they think that’s the business model. You can go equally
to a large number of other retailers who have chosen a
different business model.

Q. And a producer-handler chosen its business model,
and it can go ahead and proceed according to its own
business model, correct?

A. With one important distinction. The Kroger
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business model pays minimum prices into the (indiscernible)
of the pool, and the producer-handler business model does
not --

Q. Now --

A. -- and that’s the focal point of our proposal.

We don’'t propose saying you can’'t be a producer-handler. We
don’t propose any limitation. We simply propose that they
pay minimum prices into the pool.

Q. Do you propose that -- have you ever proposed
that companies like Kroger or Safeway be required, because
they have an integrated model with stores, that they be
required to pay more into the pool given the fact that they
have the competitive advantage of having their own market?

A. First, we have never made that proposal, and I
have no opinion on whether they have a competitive
advantage or not in the market.

Q. Okay. There’s no prohibition in any of the
Federal Orders, as I understand it, for owning stores?

A. No, none that I'm aware of.

Q. Now, the opportunity for a producer-handler -- as

existed for at least 70 years?

A. For at least?

0 And --

A. Wait a minute. I'm sorry.
Q At least 70 years?
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A, Oh, at least. Yes.

Q. Okay. And I apologize.

That opportunity also existed up through ‘99 and
2000, that order reform, correct?

A. Yes.

Q. And, in fact, one of the propositions that was
made prior to the time of order reform is that there be a
limitation on producer-handlers, correct?

A. I'm sorry. Could you detail your question some
more?

Q. Sure. That there would be a limitation on
producer-handlers?

A. I did not understand what your question meant, so
could you rephrase your question?

Q. I will try.

At the time of order reform, there were proposals
that were made that the producer-handler exemption be
eliminated or at least restricted.

A. I've not gone back and looked -- I know that
there were some changes with regard to producer-handler
regulations that were a part of reform. I can't tell you
exactly what those were. We could find out, but I can't
tell you exactly what those were.

Q. We could find out in the record, and we will, but
the fact is that at order form, requests were made to limit

R & S TYPING SERVICE - (903) 725-3343
5485 S. Live Oak, Gilmer, Texas 75644




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

729

producer-handlers and there was no limitation coming out of
order reform, correct?

THE COURT: Well, you’re asking -- he doesn’t
recall, and it’s in the record.

MR. RICCIARDI: All right. Let me go on then,
Judge.

THE COURT: You can brief that --

MR. RICCIARDI: I got it.

BY MR. RICCIARDI:

Q. Let me talk about this then. Tell me, as

specifically as you can, in Orders 5 and 7 what disorderly
marketing conditions have occurred since Federal Order

reform that would require the change in producer-handler

status.
A. Our proposal deals with possibilities.
Q. Okay. Fair enough.
Were there large producers that existed in 20007?
A. Anywhere?
Q. Anywhere.
A. Yes.
Q. Were there large producers that existed in

Federal Orders 5 and 77

A. Yes.

0. Were there warehouse stores, such as Costco and
Walmart, in 20007?
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A. Yes.

0. Are there warehouse stores, such as Costco and
Walmart, in Federal Orders 5 and 7 now?

A. I know there are Walmart stores. I'm not
familiar if Costco is in this market or not.

Q. And there were innovative plans in stores such as
Kroger and Safeway that existed in the year 20007

A. Anywhere?

0. Anywhere.

A. Yes.

Q And we know that, at least with regard to Kroger,

there are integrated plants and stores in this area,

correct?
A. Yes.
0. From 2000 to now, can you tell me the amount of

Class I sales that have moved from handlers to producer-
handlers in Federal Order 57

A. I cannot.

0. Can you tell me, since 2000, the Class I sales
that are moved from handlers to producer-handlers in
Federal Order 77

A. I cannot.

MR. BESHORE: It’s at least the third time for

that question, Your Honor. It’s repetitious. I object.
THE COURT: Yes. Okay. Well, we’ll let -- this
R & S TYPING SERVICE - (903) 725-3343

5485 S. Live Oak, Gilmer, Texas 75644




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

731

will be the last time.

MR. RICCIARDI: I apologize, Judge, but if I'm
repetitive on that issue, it was just trying to be
complete.

THE COURT: All right.

BY MR. RICCIARDI:

Q. Under the Federal Order program as it currently
exists, there is no cap or limitation on the size of a
regulated handler, correct?

A. Correct.

Q. And if a regulated handler want to sell or can
sell three million pounds or twenty million pounds or forty
million pounds per month, it can, correct?

A. It can.

Q. Now, with regard to a producer-handler as it
exists today in Federal Orders 5 and 7, there is a

limitation in the amount of sales per month that can be

made to -- by a producer-handler in the market, correct?
A. Correct.
Q. The only limitation a producer-handler has

currently is they have to make enough milk, find the person
that they can sell that milk to so that they’ll have
somebody to buy it, and insure that they have an adequate
supply to be able to sell it, right?

A. Those are not Federal Order limitations.
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Q. Those are general limitations on their ability,
right?
A. That would be part of their business, you know,

the business model they choose.
Q. Okay. Based upon your review of the information
available from the market administrators in 5 and 7,
based -- specifically based upon what is actually the date
of that -- that’s actually available, there is no producer-
handler currently that approaches three million pounds a
month.
THE COURT: I think we've had that answer.
MR. RICCIARDI: Okay. I don’t think we have,
Judge, but that's fine. 1I'll go on.
THE COURT: It’s on the record.
MR. RICCIARDI: Got it.
BY MR. RICCIARDI:
Q. Can you identify for me any producer in 5 or 7
that has been required to terminate its business in the

last three years as a result of the actions of a producer-

handler?
A. I'm sorry. Would you ask that again?
Q. Sure. Can you tell me any specific producer,

farmer, dairy farmer, in 5 or 7 that’s been required to
terminate its business due to the actions of a producer-
handler?
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A. Any producer who's been required to terminate

their business --

Q. Yes.

A. -- through the act of a producer-handler?

Q. Yes.

A. TI'm not aware of any.

Q. Can you identify for me in the last three years

any producer that’s had to go out of business because of
consolidation in Federal Order 5 and 7°?

A. I'm not aware.

Q. One way or the other?

A. What did that mean?

0. Well, I mean you're not aware whether it’s
occurred or you're not -- you can't tell me any or what --
what is your response?

A. I'm not aware that there’s been any producer who's
gone out of business because of consolidation.

0. Okay.

THE COURT: Mr. Beshore?

MR. BESHORE: Well, I don't know what
consolidation means in the question, and I think maybe
that’s part of -- consolidation of what or -- I mean --

THE COURT: Yeah, we haven't consolidated 5 and
7. They're still -- they're still separate markets, so --

MR. RICCIARDI: Didn’'t mean consolidation in that

R & S TYPING SERVICE - (903) 725-3343
5485 S. Live Oak, Gilmer, Texas 75644




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

734

sense, Judge, and to the extent that you're confused,
although I don’'t know if the witness was, I'll be more
specific.
BY MR. RICCIARDI:

Q. You understand that consolidation -- that what

I'm talking about is consolidation of businesses, not

consolidation of Federal Orders 5 and 7. Just let me break
it down.
A. Okay.

MR. BESHORE: What --

MR. RICCIARDI: Can you --

THE COURT: Well, let’s see if he can phrase it.

Go ahead, sir.

MR. RICCIARDI: You get to ask the guestions when
you get up there, Marvin.

THE COURT: All right.

BY MR. RICCIARDI:
0. Let’s break it down this way. Let’s talk about
Federal Order 5.

We understand, as you testified to, that in the
last ten years, and certainly over the last three years in
particular, there’s been a consolidation in the milk
industry so that large companies have come in and taken
over smaller businesses, right?

A. Wrong.

R & S TYPING SERVICE - (903) 725-3343
5485 S. Live Oak, Gilmer, Texas 75644




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

735

Okay. That hasn’'t occurred?

A. No, it hasn't.

years?

0. There’s been no consolidation in the last ten
A. That’s a different question.

Okay.
A. You said larger companies come in and take over

smaller companies.

Q. Purchase them?

A, Purchase them, okay, yes. There have been

retailers that have gotten fewer and larger, processors

that have gotten fewer and larger --

Q. Okay.

A. -- producers that have gotten fewer and larger -
Okay.

A. -- cooperatives that have gotten fewer and

larger.

0. All right. Then let’'s use that.
A. Okay.

Q. Can you tell me whether or not in the last three

years in Federal Order 5, as a result of that

consolidation --
A. Those four things we mentioned?
Q. Yes.
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Q. Whether or not any dairy farmers have gone out of

business in that area.

A. Dairy farmers have gone out of business in
Federal Order 5.

Q. Okay. And due to consolidation?

A. I don’t know that I can say that.

Q. Okay. What about Federal Order 7? Same

guestion?

A. Producers have gone out of business in Federal

Order 7 during that time period. However, if that’s due to

the -- any of those four reasons we outlined, I do not
know.
Okay. You haven't looked at that.
A. Have not looked at that.
0. Okay. Mr. Hollon, what I want to do --
MR. RICCIARDI: And, Judge, I'm going on to
another topic. I don’t know if it’s time to take a --

break, or you want me to continue.

to

THE COURT: How's the witness feel? Do you --

THE WITNESS: I'm fine.

MR. RICCIARDI: You ready to go? Let’s go.

THE COURT: Are you okay? Yeah, let’s keep going

then for a bit.

BY MR. RICCIARDI:
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Q. Okay. What I want to do at this point,

Mr. Hollon, is go through some of the exhibits as part of
Exhibit Number 61, your various tables. Can you find that
document for us?

A. Yes, sir.

0. Okay. Thanks.

And I want to direct your attention first to
Exhibit Number 61, Table Cl, so I can understand what it is
and what it’s not.

A. Okay.

0. Exhibit 61, Table Cl, states that it’s an
estimate of the impact of balancing surplus milk for a
producer-handler with 90 percent Class I utilization in
Order 1005. I read that correctly?

A. Yes.

0. So every time I see the word estimate, here’s
what I know. There are no actual costs that you have from
a producer-handler in 1005 regarding its balancing cost,
correct?

A. Wrong.

Q. Tell me the actual information from a producer-

handler that you have there.

A. Rephrase that question, please.
0. Yeah. Tell me -- well, first of all, let’s do it
this way.
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What producer-handler in --

THE COURT: Let me shorten it. In what way was
he wrong?

THE WITNESS: He was wrong in the sense that for
his balancing costs, he would receive a price that would
approximate either the Class III price or the Class IV
price from a regulated standpoint, and so this table shows
the lowest possible regulated option for that price.

BY MR. RICCIARDI:

Q. So what you didn’'t do is interview any producer-
handler in 1005 and ask him what his balancing costs were.

A. I did not.

Q. You didn’t get any specific documentation from
any producer-handler in 1005 and ask him about whether that
reflected any balancing costs that he had.

A. I did not.

0. Okay. You're making an estimate with the
assumption that there is 90 percent Class I utilization and
that these would be the numbers that you just testified to.

A. Yes.

Q. Okay. And the same thing would be true, so we
don’t have to spend a lot of time on it, if we flipped over
Table C2 with regard to Federal Order 1007.

A. Yes. The same comparisons were made.

Q. Got 1it.
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Okay. Then if we can go to Table D of Exhibit
61. I think we've covered some of this. I just want to
make sure I'm correct.

A. Yes.

Q. This is your list that you prepared of producer-
handlers in Federal Orders 5 and 7, correct?

A. Yes.

Q. And as I see it, when we look at the heading at
the top, you've got one producer-handler and then you've got
a number of exempt plants, correct?

A. Yes.

Q. So that would follow the information that was

available in the various exhibits we discussed before,

correct?

A. Yes.

Q. Your estimate with regard to Maple View Farm
Dairy -- and it’s only an estimate, I assume -- is that it

was greater than 150,000 pounds per month, but you're not
sure of anything beyond that, correct?

A. Correct.

0. Let’s flip over then to Table E of Exhibit 61,
and we sort of touched on this briefly yesterday during the
course of your direct examination, but let me make it more
specific now.

You have a listing of Federal Order 6 and 7 and
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you combined those, correct?

A. Correct.

Q. And you've got nine producer-handlers listed
there, but if we were to go back to Exhibit 41 and use that
data, and I asked you simply to give me the number of
producer-handlers in 7, that number would be zero, correct?

A. Wrong.

Q. Okay. Okay. Are you talking about the exempt
plant issue again?

A. Yes.

Q. Okay. 1If we were to use that information in that

document, there would be zero, no producer-handlers,

correct?
A. That would be a useless comparison.
0. I asked you whether or not, if you used the

document as the data shows in the statistics, that the
number in this column for 7 would be zero.

A. Yes.

Q. Thank you. Now, the last three items in Exhibit
61 are -- the last two items, excuse me, I and J, I believe
you testified to this, but let’s also make it clear.

This is information that was specifically taken

from the hearing in 131 and 124, correct?

A. This is information that was requested for that
hearing that I have reviewed and detailed and asked
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guestions about both before and at the hearing, vyes.

Q. And none of the information in I and J relates to
anything that has occurred currently or in the past in 5
and 7, correct?

A. Correct.

Q. This has to do with, as it says, Federal Order
Number 131, correct?

A. Correct.

Q. And, in fact, in the last exhibit, J, the last
sentence in the footnote even says that the table is for
informational purposes only and does not reflect an actual
blend price computation even in Order 131, correct?

A. I think that Mr. Wise, when he spoke of this
table and provided detail about it, outlined --

Q. Can you answer my question, Mr. Hollon? That's
what it says.

A. I am.

0. That’s what it says.

A. I am answering your question. You asked me a
question about the table, and I'm answering it.

0. Here’'s what I -- let me see if I can rephrase it.

A. Okay. Rephrase your question.

Q. Let me withdraw that question if you didn't
understand it and rephrase it.

A. Okay.
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Q. What this says in the last sentence is this
table, which reflects 131 and nothing with 5 and 7, is for
informational purposes only and does not reflect an actual
blend price computation.

I read that correctly, didn’t I?

A. You did.

MR. BESHORE: Well, Your Honor, to read the table
and ask him if he read it correctly is useless examination,

and I object to it.

THE COURT: Well, I would -- I would think that
we're getting a bit simplistic. I understand -- they've
explained why the table is in here. 1It’s a projection of

what could happen in this market if you had a large
producer-handler and they -- they're basing it on an actual
experience in another market, and that’s what the table is
for, so it’s -- it’s very similar to other kinds of
testimony we get when we're looking forward in a market and
don’t really have the actual data, but here’s some
projections for us to -- for the Secretary to consider.

So that’s the point of it, and we all understand
it.

MR. RICCIARDI: I understand, Judge. I had a
question: Isn’t that what the document says --

THE COURT: Well, he just answered it for you.

MR. RICCIARDI: -- it’s for informational
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purposes only? I understand that.

THE COURT: Okay.

MR. RICCIARDI: I have no further gquestions at
this time, Judge.

THE COURT: Thank you, sir.

Other questions?

Mr. Vetne -- well, first of all, you're going to
have to enter your appearance, Mr. Vetne. Come forward and
do that, sir.

MR. VETNE: Good afternoon, Your Honor. My name

is John Vetne, V-E-T-N-E. I'm an attorney with offices in
Newburyport, Massachusetts. I'm entering my appearance on
behalf of Southeast Milk, Inc., a cooperative headquartered

in Bellville, Florida. Or is it Bellview?

THE WITNESS: Bellview's in Florida.

MR. VETNE: Bellview.

THE COURT: You go there often.

MR. VETNE: Yeah. And --

THE WITNESS: Haven't sent a bill yet, huh?

MR. VETNE: -- with producers located primarily
in Georgia and Florida and serving plants in Georgia and
Florida, Southeast Milk, Inc. was a member of SMA at the
time the principal merger proposal was made and a co-
proponent at that time.

That’s all I'm going to say about my
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identification with my client, but I do have some gquestions
about your testimony.

CROSS-EXAMINATION
BY MR. VETNE:

Q. You responded to some gquestions about
producers -- I think the words were being forced to exit
production as a result of certain things.

A. I was asked a question about that, and I said I
did not know of any.

Q. I know.

A. Okay.

Q. Okay. My question does not ask you to have
knowledge of specific producer names, but I'm going to ask
you some general --

A. Yes.

Q. -- Dairy Economic 101 guestions.

Is it not accepted economic fact that producers
exit the market at a more rapid rate when prices are low as
compared to when prices are high?

A. Yes.

Q. Okay. Is it not an accepted fact by dairy
economists that producers add cows, or at least don’'t cull
their cows as fast, when prices are high and take cows out
of production when prices are low?

A. Yes.
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Q. And have not dairy industry statistics as
reported by CDFA -- I mean not CDFA, USDA -- whew, where am
I? If it’s Tuesday, this must be Belgium, but, you know,
it’'s not Tuesday -- as reported by USDA that during years
preceding 2003, that cow numbers actually went up and
produced low prices, and following that, not immediately on
the same day, but following that period of low prices, cow
numbers have gone down?

A. You could do a historical chart, and you could
identify that trend.

0. Okay.

A. It wouldn't be one for one or time for time, but
you could identify that general economic trend.

Q. And that trend is a production response in
relation to price, correct?

A. Yes.

Q. And although you don’t know of a specific
producer which was part of the question asked you, the
entry of a producer-handler into the marketplace, or the
expansion of a producer-handler’s Class I sales in any
market, will have the effect of reducing the blend price
available to pool producers, correct?

A. That would be true.

Q. Okay. And that would have the effect of --
depending upon the degree, of placing some producers under
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stress, or if the degree is great, causing some producers
to exit the market?

A. That would be a valid comparison and logical
thought. I agree with that.

Q. Okay. And maybe I shouldn’t ask this question,
but producers do make marketing and production decisions

based on their projections of or anticipation of income as

little as a few pennies a pound -- a hundredweight,
correct?
A. That is correct.
MR. VETNE: All right. Thank you.

THE COURT: All right. Thank you, Mr. Vetne.
Questions? Mr. English?
CROSS-EXAMINATION
BY MR. ENGLISH:
Q. Mr. Hollon, I'm Charles English for Dean Foods
and Prairie Farms.
A. Good morning, Mr. English.
Q. You were asked a series of questions by
Mr. Ricciardi concerning the existence of and changes or no
changes from before 2000, after 2000, and assuming that is
relevant for a moment, are you aware of whether there are
more and even larger farms serving plants in Orders 5 and 7
since 20007
A. There are.
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Q. In fact, that would be reflected in some of the
market administrator data that we saw at the beginning of
the hearing with the maps and some of the colors and some
of the zones from counties, correct?

A, Yes, that would be correct.

Q. And would you say that that process has

accelerated?
A. Yes, that process has accelerated.
Q. And you expect it to continue to accelerate?
A. We expect it to continue to accelerate. There

continue to be new starts of farms, and in many cases,
those new farms are large in size.

Q. And Mr. Beshore asked you some questions, and you
responded with what you acknowledge was a partial list of
times in which -- recent times USDA has responded in
Federal Order proceedings with respect to prospective
disorderly marketing, correct?

A. That’s certainly a consideration at this hearing,
and there have been times, and there are regulations that I
think fall into that category.

Q. There was a hearing April 2002 in Salt Lake City,
Utah dealing with the Pacific Northwest Order and others in
which one of the proposals for consideration was the
qguestion of double pooling of milk on a Federal Order and a
statewide order with market-wide returns. Do you remember
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that?

A. That is correct.

Q. At the time of that hearing, there was California
milk being pooled on the Pacific Northwest Order, correct?

MR. RICCIARDI: Let me object, Judge. First of
all, I think it's leading the witness, and I think he’'s on
the same side so I don’'t think he can.

But, two, more importantly, we're talking about
issues related to another order and another proceeding that
I don’t think have any relevance to this, number one, and,
number two, if this is an argument they want to make, then
tell them to argue it in a brief.

MR. ENGLISH: I won't be able to argue it in a
brief unless I have the factual foundation, Your Honor.

MR. RICCIARDI: Well, it's either the hearing is
relevant or it’s not, Judge. Not only are we getting into

131, we're now getting into a Utah hearing that happened in

2002.
THE COURT: Mr. English, would you address that.
MR. ENGLISH: Your Honor, he says I can argue it
on brief, but I can't argue on brief. I don't have the

factual foundation.

THE COURT: What are you trying to do, just show
some problem that could develop?

MR. ENGLISH: I'm going to establish about five
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or six instances in -- since 2000 or around 2000 in which
USDA has dealt with matters on a prospective basis, and I
think that’s relevant to the ongoing objection by this
lawyer to the question of whether or not we have to show
current disorderly marketing conditions.

THE COURT: Well, that may be --

MR. RICCIARDI: This lawyer still has the
objection, and, Judge, if they want to make that argument,
then it’s an argument that they can make by saying they can
deal with it prospectively, without getting into the facts
of those hearings.

MR. ENGLISH: But --

THE COURT: All right. I'm going to sustain the
objection, only because it does seem like we’re going into
an area that we need not. I mean obviously the -- I will
give you a ruling that the --

MR. ENGLISH: Well, I'll make an offer, Your
Honor.

THE COURT: -- from what I hear that the
Secretary can deal with the problems prospectively and you
really don’'t need to go into other issues in which he has
done, so you can do that on brief by, if you will -- I

don’t even think you need to take official notice of those

decisions. I think you just make the argument.
MR. BESHORE: If we -- as long as it’s clear that
R & S TYPING SERVICE - (903) 725-3343
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we are free in brief, you know, and unfettered in pointing
to other situations, without having official notice having
been taken, other situations of prospective rule-making to
address perhaps the central contention of the opponents on
the producer-handler issue here.

THE COURT: All you need to do is mention the
decision and ask that official notice be taken at the time
you mention it in your brief. I'm sure that will be done.

MR. ENGLISH: Well, but the problem, Your Honor,
is the decision is not going to reflect the fact that there
was not at the time double pooling occurring in the Pacific
Northwest, and so the factual predicate will be missing if
we aren’'t allowed to explore very quickly -- and, by the
way, I probably would have been done by now.

MR. RICCIARDI: Well, so?

MR. ENGLISH: Well, but if --

MR. RICCIARDI: If you --

THE COURT: TI'll rule -- I'll strike -- strike my
ruling. I'll allow you to ask the question. Why don’t you
just put it in. Go ahead.

MR. ENGLISH: Thank you. I will be as prompt as
I can, Your Honor.

THE COURT: But you have an exception.

MR. RICCIARDI: I do have an exception.

THE COURT: You do have an exception.
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MR. RICCIARDI: Are we going -- am I going to be
able to ask about every Federal Order hearing that’s ever
been --

THE COURT: No, no. We're just trying to get
this done quickly.

MR. ENGLISH: TIf you already know about them.

THE COURT: Go ahead.

MR. RICCIARDI: Just wondering.

THE COURT: You're going to have to rephrase it,
though.

MR. ENGLISH: That'’s fine.

THE COURT: Because we've all forgotten.

BY MR. ENGLISH:
Q. In the Pacific Northwest hearing, were there any

issues about California milk being pooled on that order?

A. In the Pacific Northwest hearing, there was a --
In Utah.
A. In that hearing, there was a concern that dual

pooling may occur in the Pacific Northwest Order. There
were no -- at the time of the hearing, there had been no
California milk pool. The proponent cooperatives offered
proposals that would affect that even though there had been
no instance at that time of dual pooling.

And the decision that -- that was in the notice
of hearing, it was discussed at the hearing, and there was
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evidence put in that it was a prospective action.

Q. In 2000, when the Federal Order Reform was
adopted, were Class I differentials established for every
single county in the continental United States?

A. Class I differentials were established for every
county in the United States.

Q. Are there plants located in every single county
in the United States?

A. There are plant -- there are not plants located
in every county. The overwhelming majority of counties do
not have a plant.

Q. Are you familiar with the provision that appears
in all Federal Orders, Point 7B?

A. That provision, in general, defines a pool
distributing plant, and it speaks of a specific pool
distributing plant, one that has ultra-high temperature
pasteurized process, such that that product could be widely
distributed.

Q. And, in your experience, what is the source of
that particular provision?

A. That provision is generally designed to affect
the pooling status of a plant that may produce a limited
product with an extremely wide distribution range such that
it might have a majority of its sales in an order far
distant from where it’s located, and that would have a
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negative impact on that plant’s ability to procure a milk
supply.

So that particular provision, again, is
prospective in that if this were to occur, then the order
provisions allow for regulation to take place.

Q. Where did -- where was the first time this
provision was put in?
A. To my knowledge --

MR. RICCIARDI: Your Honor, we are really getting
far afield.

MR. ENGLISH: Well --

MR. BESHORE: This is an Order 5 and an Order 7
provision.

MR. ENGLISH: Yeah.

MR. BESHORE: 1It’s in both orders.

MR. RICCIARDI: Can I finish, please?

THE COURT: Go ahead. Make your objection.

MR. RICCIARDI: Thank you, Judge.

The problem that we have got is we're now making
this witness what they want him to be, and apparently what
they want him to be is --

THE WITNESS: I would have answered all of those
guestions when you asked them --

MR. RICCIARDI: Well, you --

THE COURT: Wait, wait, wait. Please don’t.
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THE WITNESS: I'm sorry.

THE COURT: Let him finish his objection so I can
rule on it.

THE WITNESS: You're right. I'm sorry. I'm
sorry. Excuse me.

MR. RICCIARDI: Yeah, if all of you guys would
stop ganging up on me, I know it’s very difficult for you,
but I'll try my best.

THE WITNESS: I apologize.

MR. RICCIARDI: Judge, they're trying to make him
into someone who is now an expert in the law, an expert in
Federal Orders. The Federal Orders say what they are. Why
do we need the Secretary -- to tell the Secretary what, in
fact, are in the Federal Orders?

There is no reason for this witness to provide
this kind of testimony.

THE COURT: Well, I think -- I think I will allow
him to do -- to continue to answer these -- a few more of
these questions.

MR. ENGLISH: Yeah. And I'm reminded --

THE COURT: And the reason -- and the reason I'm
doing so, just so the record is clear, is that I think in
your cross examination you made the point that there were
no disorderly marketing conditions in effect at this point
in time so that the proposals for the producer-handler
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limitations were inappropriate, couldn’t be -- couldn’t be
addressed by the Secretary, and they're trying to show

that -- or just want the record to be clear that when some
judge perhaps at some future hearing picks it up and looks
at it and says, "Well, why did they -- why did that ALJ let
that thing go in? Why did he let it go on?" So there we
go.

All right. Go ahead. Ask the question.

MR. ENGLISH: Thank you, Your Honor, and I --
somebody in the back has reminded me, and I'll get back to
something for clarification, and I promise to be brief.

BY MR. ENGLISH:

Q. I think part of the source of that last objection
was since I wasn't leading you, I was, you know -- didn't
get to say the words Savannah, Georgia --

A. Yes.

Q. -- but, you know, so where was the first order in
which this UHT plant provision was installed?

A. To my knowledge, the plant was in Savannah,
Georgia. It was a UHT processing plant, and so that would
currently be in the confines of Order 5. At that point in
time, I really don't remember what order it was in, but
that's where it would have been.

0. It's 7, but that's okay.

A. Okay. 7.
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today, correct?

A. We do not.

Q. All right. And, again, partly because there
an interruption by the objection and then you said you
understood the question, let me just clarify.

With respect to the Pacific Northwest, there
milk actually pooled on the Pacific Northwest from
California at that time, correct?

A. That is true. There were.

Q. But it wasn't the so-called double pooled,
correct?

A. That is correct.

MR. ENGLISH: All right. I have no further
questions, Your Honor. Thank you very much.

THE COURT: All right. Fine. Thank you.

Any more questions over here?

Any more questions? Anyone at all?

MR. VETNE: Yes, sir.

THE COURT: Mr. Vetne has a question.

I tell you what. Let me -- let me go to --

756

was

was

MR. STOKER: Actually, I'm putting mine together.

If he wants to go ahead, that's fine.
THE COURT: Oh, all right.

Mr. Vetne. Yes.
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Mr. Vetne. Mr. Stoker will ask questions next.
CROSS-EXAMINATION
BY MR. VETNE:

Q. It's not many. I'm just looking to pin down the
accuracy of some information that you answered concerning
the Pacific Northwest, and I apologize for that.

You testified -- I think the question was there
was no milk from California being pooled in the Pacific
Northwest, and your answer was no. Do you recall that
guestion?

A. Right, I do. I do.

Q. Okay. Now, let me ask you is it not the case
that there was some California milk being pooled in the
Pacific Northwest that was -- Pacific Northwest producer
milk that was not double pooled that is also pooled in
California?

MR. RICCIARDI: Judge, why are we -- why are we
getting into this area? What relevance doeg it have to
anything in this case?

THE COURT: I don't know. We're probably getting
more specifics than we need, but I'll allow this one
question and answer.

THE WITNESS: Okay. Would you rephrase your
guestion?

BY MR. VETNE:
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Q. Is it not true at the time that there was some
milk from dairy farms located in California that was pooled

in the Pacific Northwest, but it was not being double

pooled?
A. That is correct. There was.
MR. VETNE: Thank you.
THE COURT: All right. Just want an accurate
record.

All right, Mr. Stoker.
CROSS-EXAMINATION
BY MR. STOKER:

Q. Yes, Mr. Hollon, First I'd like to refer to your
Exhibit 61, particularly the tables in the back listed D, E
and F.

Starting with Table D --

A. Yes, sir.

Q. -- would you agree that it may be more correct in
the title over the listing of those entities that the title
be phrased producer-handler/exempt?

A. That would be accurate.

Q. In regards to Table E, same basic principle would
hold true where it says number of producer-handlers/exempt
in the market?

A. Yes.

Q. And that would hold true in all reference to PH,
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A. I'm sorry. You said that would hold true to
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all --

Q. All of the columns --

A. Yes.

Q. -- where it had PH abbreviated?

A, Oh, yes.

0. And that would, of course, go in to also Table F?

A. Correct.

Q. I think that's important that we get that in.
Thank you.

Next, i1s the definition for producer-handler the

same for all marketing -- milk marketing areas?

A. Do you mean --

Q. Is the definition for producer-handler the same

for all milk marketing areas?

A. Do you mean -- (indiscernible) says producer-
handler, are all the provisions identical, or do the
provisions wvary?

Q. Are the provisions identical?

A. They are not all identical throughout all the

Federal Orders.

Q. In that respect, is it possible for a producer-

handler, as it's defined in each order, to meet the

definition in one (indiscernible) marketing order but not
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another?
A. That would be true.
Q. And now, if we could refer to Exhibit 41 and the

table in the back, on page 35.

A. Yes, sir.

Q. Where we have the producer-handler plants listed
there?

A. Yes.

Q. Is it your understanding that these producer-

handler plants meet the definition for the Southeast
Marketing Area since this is the Southeast annual report?
A. That is not my understanding. I understand that
they meet the definition for the Order 32 producer-handler,
and they simply have sales into Federal Order 7, and, thus,
they hit the report with that definition.
MR. STOKER: Okay. That's all I have. Thank
you.
THE COURT: Any questions? Any more questions at
all?
All right, Ms. Deskins.
CROSS-EXAMINATION
BY MS. DESKINS:
Q. Sharlene Desking, United States Department of
Agriculture, Office of the General Counsel.
I had a question for you on page 3 of the --
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Exhibit 60.
A. Yes, ma'am.
Q. Okay. In this you list some criteria that could

cause, I assume, disorderly marketing within Order 5 and 67

A. Yes, ma'am.

Q. I was wondering if you could give us some
examples of any of these that you see happening within
Order 5 or 6.

A. Number 7. Okay.

Under a current basis, there are some Class I
dollars that are not available to the pool, so that would
be Item 1.

And in case of Item 3, with regard to at least
the two producer-handlers that Mr. Stoker was asking me
about, Brahms and Martin Dairy, they do have -- while it's
not (indiscernible) as a normal business pattern, Martin
Dairy does have distributors that service multiple
accounts.

I think Point 4 is not necessarily a disorderly
practice but is meant to point out some objections to
regulated producer-handlers in the past that we believe is
not valid.

Certainly at this point -- well, again, Martin
Dairy and Brahms Dairy are significantly -- or, I'm sorry,
are larger -- Brahms is. Martin's, I don't think, is
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larger than any regulated handler in the marketplace, but
Brahms is larger.

Both of them are on the large side of all
producers and certainly -- oh, no. Both of them are on the
large side of all producers in Federal Orders.

Q. Okay. Now, are both of those located within
either Order 5 or 77

A, No, they are not, but they have sales in the
area.

Q. Okay. And I'm wondering just within Order 5 or
7. Are there any entities that have the potential as
being, as you've described the way Braun (phonetic) and the
other one was Martin's?

A. Martin. Well, of course, that's an opinion
guestion. The current producer-handlers, I do not know
their personal situations, so I don't know if they have --
if they have the capability or the intent or the desire to
be a million pounds or twelve million pounds, in our
estimate, in the case of Brahms.

However, there is opportunities for producers of
that size to be producer-handlers in the order, and there
are certainly producer-handlers -- or, I'm sorry, there are
producers who supply the order now who would have that
potential.

So our concern is that they be regulated and pay
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regulated prices.
Q. Okay. When you said there -- I think you said
there are conditions that could allow these producers to

become that large, and I'm wondering in Order 5 and 7, if

you could just -- you could tell us what those conditions
are?

A. Well, we have -- we have producers now who are
that -- let me see. Why don't you try your guestion one

more time.

Q. Okay. I'm just wondering within Order 5 and 6,
you said there's that potential. Can you point to us what
conditions within either 5 or 7 or a merged order --

A. Okay.

Q. -- what those -- what those conditions are
currently that could give rise to that in the future?

A. Okay. I personally have had conversations with
large producers who have asked gquestions about being
producer-handlers, and in several of those cases, they are
of the size that would be greater than our restriction, so
they have asked me, you know, "How do I be a producer-
handler? What does it take? What are the order
requirements?"

MR. RICCIARDI: Your Honor, and I don't mean to
interrupt here, but I have to.
The guestion I understand. The answer, on the
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other hand, is now getting into information from unknown
people who aren't here who we can't talk to. I realize we
don't have any kind of a hearsay rule, but we have a double
hearsay issue here for these people. What kind of data can
we look at and how do we know that information without
having that ability to examine them?

THE COURT: You have a gquestion, Mr. Beshore? Do
you have a point?

MR. BESHORE: Just a response. I think if we're
getting into a hearsay, technical kind of hearsay
obligation --

MR. RICCIARDI: 1It's not technical, Judge.

MR. BESHORE: Well, the fact of the request for
information of Mr. Hollon by large producers is probative,
and that's what he's testifying to.

MR. RICCIARDI: Well, it may be probative, Judge,
but he's getting into specific conversations about things
that are clearly hearsay that I have no ability in this
hearing to cross-examine.

THE COURT: That may be, but hearsay does come
in, and this is a scenario where he's being responsive to
the question.

Go ahead, please.

BY MS. DESKINS:
Q. If you could finish your answer?
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A. Situations with individual producers who have
asked questions about regulations, how they apply, as
recently as two months ago, I was approached by a large
producer who said he represented other large producers who
were interested in the producer-handler hearing process.
That was the reason that they were in the room, was to
understand how those apply.

In the milk shed that we described -- do you
remember the map that had the circles, one in Texas, one in
Kansas, one in Ohio, one in Indiana, one in the northeast?

Q. Yes.

A. Do you remember that exhibit? There are
producers within that milk shed, and also there are
producers in the market who would fit the size requirements
to be a producer-handler.

And we have had, again, from a DFA level with
several companies who are design -- build dairy operations.

They will go, you know -- your family would decide you
want to be a dairy farmer, and you would go to Company X
and say, "I've got some capital. I want to be a dairy
farm. You know, what can you do?"

They say, "We'll design a facility. We'll build
a facility. We'll help you secure the land. We'll help
you secure the permits."

We've had discussions with companies who do that,
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and they have inquired about, "Well, what is it to be a --
to be a handler? What is it to be a producer-handler?"

And typically these operations are -- they don't
start up smaller than 1500 to 2,000 cows, and so those are
all part of our business background that makes us be
concerned about this.

Q. Okay. My next question then is in -- I want you
do this for Order 5, Order 7 and merge order.
Approximately how many potential producer-handlers of that
size that you've said of 1500 to 2,000 cows would there be?

If you know.
A. I can't give you a number. I would say multiple.
We're not talking about one or two. You know, the
potential is for maybe, you know, 50.

Q. Okay. The other question I had -- again, this is
relating to page 3 of, I guess, the smaller Hollon's
opuses?

A. Yes, ma'am.

Q. It would be Exhibit --

THE COURT: It's his sonata.
BY MS. DESKINS:

Q. Okay. And this is relating to your Number 1
about a producer-handler can draw the sizable dollars out
of the order's blend price?

A. Yes, ma'am.
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Q. Do you -- can you quantify what you would think
would be a sizable amount to draw from the blend price?

A. Well, while I didn't hear all of it, I think that
perhaps Mr. Thompson in his testimony talked about dollars
that had been affected at blend prices over the last
several years, and I think he used numbers of 10 and 15
cents.

And, you know, we have -- we have situations
where we would see, you know, producers who would --
members of DFA who are upset about comparisons between our
price and somebody else's price of numbers of that
magnitude.

So, you know, an impact on the blend, you know,
of 10 or 15 cents would be a problem from the producer side
of it.

From the handler side, I think we had testimony
that cost advantages of even, you know, a half a cent is a
competitive factor.

MS. DESKINS: I don't think I have any other
questions for you. I think Ms. Carter does.

THE COURT: Ms. Carter.

CROSS-EXAMINATION
BY MS. CARTER:

Q. Antoinette Carter with USDA.

Just one clarifying question, Mr. Hollon, for the
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record.
A. Yes, ma'am.

Q. Could you identify who are the members of SMA?

Because --
A. Okay.
0. Yeah.
THE COURT: Did you have an exhibit that had a
list?
THE WITNESS: Yes, sir.
MS. DESKINS: It's Mr. Hollon's opus. It's in
there.
MR. BESHORE: It's 47. 47, Table 1.
THE WITNESS: Yes. On pages 2 and 3, list of
proponents for the proposal, and those would be -- the

proponents would be Arkansas Dairy Co-Op, Dairy Farms of
America, Dairymen's Marketing Cooperative, Lone Star,
Maryland and Virginia and Southeast Milk.
BY MS. CARTER:

0. Okay.

A. And so at the time the proposal was submitted --
in fact, I think Mr. Vetne just mentioned that, saying that
Southeast Milk was a member of SMA at the time the

proposals were submitted.

Q. So are they currently a member of SMA?
A. I think that the -- their current membership
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status is an item of debate.
Q. Okay. Okay. But they -- but they are in support
of the proposal being submitted?
A. Yes. Yes, ma'am.
MS. CARTER: Okay. Thank you.
THE COURT: Other questions?
Yes, Mr. Stoker.
CROSS-EXAMINATION
BY MR. STOKER:
Q. I also have -- this is Mr. Stoker, USDA. I have
one more question for clarification.
Again, in your Exhibit 61, on page -- actually,
it's Table C1, the second page of Table C1?
A. Yes, sir.
Q. If you could specifically look at the second

column over from the right, where it states uniform price

at test?
A. Correct.
Q. Where is that uniform price at test obtained?

Where do you obtain that?

A. Obtain that from Mr. Gooch and from Mr. Duprey,
and I think one of those are -- one of those tables is in
the record, and I'm not sure if the other one is.

But I asked both of the market administrators to
provide that to me.
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Q. And then the next column over, where it says PH
blend?
A. Correct.

Q. Is that also obtained from MA office?

A. It is not. That is a multiplication of the 90
percent utilization at the Class I skim and fat price, and
the remaining 10 percent utilization at the lower of the
Class IITI or IV skim and the Class III or IV butterfat
price.

Q. In other words, is that a calculation that you
have done?

A. It's a calculation that I have done, but all of
the numbers are in the exhibit.

MR. STOKER: Okay. Thank you.

THE COURT: Yes, Mr. Ricciardi.

MR. RICCIARDI: Just a couple of more points
based in response to some answers given by Mr. Hollon to
Ms. Desgkins and also, I think, to Mr. English.

RECROSS-EXAMINATION
BY MR. RICCIARDI:

Q. Mr. Hollon, I think you testified when

Mr. English asked you questions that in the last several

years in 5 and 7, there are more and larger farms in

this -- these particular Federal Order areas, correct?
A. There are larger farms. If I said there are more
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farms, that was probably inaccurate. The farm count has
gone down.

0. Okay. There are larger farms, but there have
been no additional producer-handlers in those areas,
correct?

A. No, that's not correct.

Q. Okay. Let's talk about startups then. You also
told him that there have been, in the last several years in
5 and 7, some new larger startups in that area, correct?

A. Yes.

Q. And none of those new startups have been
producer-handlers, correct?

A. That is correct.

Q. And that has been the choice made by those farms
or producers or processors, whoever it might be, to go
ahead and follow that business model verus the producer-
handler business model, correct?

A. Correct.

MR. RICCIARDI: Thank you.

THE COURT: All right. Other questions?

There are none, sir.

MR. BESHORE: Your Honor.

THE COURT: Oh, I'm sorry.

MR. BESHORE: I'm sorry. Yeah, I do have some
redirect. This would be a good time to take a short break,
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if we could.

THE COURT: We'll take a recess then for -- you
need a long one, do you? You need a longer recess? Okay.

Fifteen minutes?

MR. BESHORE: Thank you.

(Off the record at 10:50 a.m., and reconvened at
11:00 a.m.)

MR. BESHORE: Thank you, Your Honor.

REDIRECT EXAMINATION

BY MR. BESHORE:

Q. Mr. Hollon, I'd like to first turn to Exhibit 61,

Table C1.
A. Yes.
Q. Okay. Just for clarification, following up

Mr. Stoker's question, we didn't spend a huge amount of
time with the details in the calculation of this when we
reviewed it initially, but when you reached the end of the
second page of the spreadsheets, when you reached the
producer-handlers blend at test, can you just walk us
through a little bit how you get to that point.
Since that's not a published -- a published

price. It's a calculated price in this exhibit, correct?

A, Correct. First off, let me say that we'll be
glad to provide an electronic version of this that could be
put out on the website, and if I made an error, it would be
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there for all to see, but also then somebody could go line
by line, formula by formula, and see, so if that's
acceptable, we'll submit that. It will be next week before
we can email it in, but if that's agreeable, we can do
that.

And, obviously, if the spreadsheet doesn't match
the table, then that will be obvious, and there -- so
somebody can cry foul if need be, but as long as they're
identical, then somebody can see how --

THE COURT: Well, I don't know where we're going
with that. I mean the exhibit is the exhibit that we have
here. If you want a revised exhibit, I'm not --

THE WITNESS: ©No, I do not want a revised
exhibit.

MR. BESHORE: No, no. No, no, no. It's a matter
of making available the spreadsheet electronic file, which
has the calculations, you know, imbedded within it.

THE COURT: Well, so that won't be an exhibit
here because it's --

MR. BESHORE: I'm not sure how we do that with
the hearing clerk if it's --

THE COURT: Yeah, no, I --

MR. BESHORE: -- 1f it's possible, but it will
be made available to -- you know, anyone who's interested,
Mr. Hollon will make that available.
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THE COURT: To the participants, but you're not

going to be able to use it as part of your hearing record.
MS. DESKINS:

Well, are you talking about when we

post it on the internet?

THE COURT: No, he's talking about their posting
it on their internet.
THE WITNESS: No, no. No, no. We would send it

to the Department --

THE COURT: Oh, I see.
THE WITNESS: -- and they could post it with the
hearing record that's on the internet.

THE COURT: I think that would be changing the
record. I think we're sort of stuck with the piece of
paper we have.

THE WITNESS: Okay.
THE COURT: Unless you want to file some motion
to accept it. You'd have to do something a bit more than
just say -- send it to Mr. Rower and Mr. Stoker and say,
"Here, put this on the internet." I mean it would have to
be a little bit more to it.

THE WITNESS: The issue of validity would be that

so long as the last column, which is the most important

one, matches on the spreadsheet that
you're providing somebody is how did
to get C,
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it in your hand and you can manipulate it than when you're
trying to go back and recreate it.

THE COURT: I understand the good intentions.

THE WITNESS: Okay.

THE COURT: I'm just thinking of what the record
igs i1f there's ever an appeal --

MR. BESHORE: Right.

THE WITNESS: Fair enough.

THE COURT: -- and it goes up and what do you
look at?

MR. BESHORE: So the appropriate --

MS. DESKINS: Judge Palmer, what we post on the
internet is what's part of the official record --

THE COURT: Right.

MS. DESKINS: -- and if it's not part of the
official record, we don't post it.

THE COURT: Right. So this piece of paper --

MS. DESKINS: So that's no problem.

THE COURT: Yeah.

MR. BESHORE: So we could file -- but we could
file a motion to accept a floppy disk that's got the
electronic file on it --

MS. DESKINS: And it had been accepted by the
Court.

THE COURT: Yeah, but that --
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MS. DESKINS: And let me just see. Technically,
can they post something like that on the internet?

THE COURT: I see all sorts of difficulties.
People can't see it. They can't object to it. I just see
difficulties.

I understand you're being -- you're giving more
than you need to in a sense, but I think you'd be better
off not to. I just think it's going to confuse the world.

MS. DESKINS: Another problem is it could be a
Department security regulation.

MR. BESHORE: We couldn't get the floppy past
security probably.

MS. DESKINS: Sometimes they have rules on what
you can put on the web page..

THE COURT: Yeah.

MR. BESHORE: Okay.

THE COURT: Thank you. Thank you for the offer.

MR. BESHORE: Okay.

THE WITNESS: Sorry.

BY MR. BESHORE:

Q. So let's -- let's just walk --

A. Okay.

0. -- walk through the calculation, you know,
briefly so there's no question about how it was -- how it's
prepared.
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A. Okay. The first page of the exhibit, which
would -- it has an actual title, Cl, on it. All of the
numbers on this page come from published sources, so
there's a published source for the butterfat in producer
milk, for the butterfat in Class I in the order, for the
uniform skim and butterfat prices. Those are all
published. For a Class III and IV price, a Class III skim,
a Class IV butter -- a Class III butterfat price, a Class
IV skim and a Class IV butterfat price.

And then the last two columns, lower, would just
pick, in the prevailing month, what was the lowest
prevailing skim price and what was the lowest prevailing
butterfat price, and since the butterfat prices are the
same, it would always pick the same -- it would always pick
the same number in either case.

And so the idea of lower would be that in a
strictly regulated environment, that consideration only, a
producer-handler's balancing cost would be you would have
so much milk getting sold at Class I and so much milk that
is disposed of at Class IV or III, whichever was lower, and
that then this would be a worst case scenario and the -- I
think in any rational business, you would try to avoid the
worst case, again from a regulated viewpoint.

The second page then takes the example and breaks
it down, and the hypothetical is a 90 percent Class I use.
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Based on our experience in SMA, Class I handlers, or just
a pool of distributing plants in the market, have a Class I
utilization that's not far from that number.

Class -- and the remaining 10 percent, again, a
worst case scenario was in the -- what I've labeled here as
Class IV. It would be in the lowest possible wvalue.

And just to have a number to multiply, ten
million pounds of producer milk.

So you would have -- out of that ten million
pounds, you would have so many pounds of skim, and at the
market test, you would have so many pounds of butterfat.

You supplied so much to Class I, and you had so
much remaining. You had -- took that -- supplied to Class
I, and you had so much skim and so much butterfat. Those
are all -- should all be multiplications.

Of the remaining 10 percent, then that was in the
surplus class -- my label says pounds of Class IV skim and
Class IV butterfat is really -- for pricing purposes would
be whatever is the lowest value.

The next set of columns that have table labels
for value are just multiplications of so many pounds of
skim at the skim price, so many pounds of fat at the fat
price, so many pounds at the lowest value of skim and the
lowest value of butterfat.

And you add up all those dollars, so $1,324,317
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in the case of January of 2000 would simply be the sum of
the four numbers to the left.

Q. Okay. So just going back to the pounds in each
class, the pounds for the producer-handler -- a
hypothetical here -- the pounds of Class I skim and
butterfat was calculated by taking the gross pounds of 90
percent, or 9 million, in Class I, and utilizing that Class
I at the rate that butterfat and skim were utilized at
Class I in the order.

A. Correct.

Q. Okay. And then the residual -- residual skim and
butterfat, whatever it is for the producer-handler, is what
you show in the next two columns as pounds of skim or
butterfat.

A. Right.

0. After all the Class I is used, that's what's left
over.

A. Correct.

Q. For each. And then the wvalues for each
utilization were multiplied, you had a gross value and your
blend is the gross value at the --

A. That is correct.

Q. Averaged. Okay. Thank you.

Now, Mr. Hollon, you were asked a series of
questions by Mr. Ricciardi about producer-handlers and
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similarly situated handlers.

A. Yes.

Q. And it was -- the take-off point was page 57 of
Exhibit 47, where you had used the phrase similarly
situated in a sense.

A. That is correct. I have that.

Q. Okay. Now, what is your intent with respect to
the applicability of regulations to producer-handlers and
distributed -- distributing plant, pool handlers, regulated
handlers?

A. It would be our intent that that be another
similarly situated event, that they both -- they both be
subject to minimum classified pricing when the producer-
handler reaches the size of three million pounds of Class I
sales in any area, any marketing area. Or not marketing
area.

And so that would also be a similarly situated
condition. I think Mr. Ricciardi, he applied similarly
situated to operating costs, and we would, you know, agree
with his assertion but also would say that similarly
situated must include, you know, that they pay the
regulated minimum, and that's the purpose of our proposal.

Q. Okay. Now, a technical guestion with respect to
the way Proposal 7 would work.

The three million pound limit, what universe of
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distribution does that apply to? Is that three million
pounds in any one marketing area?

A. It is not. 1It's three million pounds of Class I
distribution. What we were concerned about if we had any
further subdivision is that there would be an attempt made
to have 2.999 million in Federal Order 5 and 2.9 in Federal
Order 7 and 2.9 in some unregulated area and not be
regulated at all.

So in that case, the sum would be eight nine nine
seven million, and that would be over three, and that would
get the producer-handler regulated.

So it's not a by marketing area division. It's
any -- it's a Class I sale in any form.

Q. So a producer-handler that has Class I
disposition in Order 7 and has aggregate Class I

distribution of three million pounds or more in all of

its --
A. Sales.
Q. -- sales would become regulated under Proposal 7.
A. Yes. That's correct.
Q. Now, Mr. Ricciardi -- another question with

respect to the language of Proposal 7 and your intention
with respect to how it -- how it should operate.

Mr. Ricciardi asked you -- proposed to you a
hypothetical with respect to the impact in the market of
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one ten million pound producer-handler --

A. Yes.

Q. -- versus three producer-handlers at the
2,999,999 pound level. Have you considered how the
regulation -- how Proposal 7 -- what your intention is with
respect to Proposal 7 affecting that type of situation?

A. Well, certainly a -- three three million pound
producer-handlers would not have the necessarily same
impact as one ten million pound handler, even though the
pound volumes might be the same, because of the interaction
with the retail environment, and today's retail
environment, many retailers, supermarkets, grocery stores,
look to -- for their own purposes and reasons, look to
supply relationships so they can have either a single
source or fewer sources.

So they would -- a multi-store retailer is going
to need a supplier, whether it be of canned peas or milk,
that can meet their supply requirements, and so they would
look to a larger processor in the case of milk and dairy
items.

And a smaller producer-handler may not and likely
would not have as much impact in the retail environment,
therefore, as much impact in the Class I sales, that a
larger one would.

Q. Okay. Now, there's a second limitation in
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Proposal 7 that -- in addition to the three million pound
limitation, and that is that producer-handlers would not
be -- Proposed Sub F, would limit producer-handlers from
distributing fluid milk products to wholesale customers
served by other plants that are -- I'm paraphrasing, but
that are placing the same labeled fluid milk product in the
same size container in the same store.

You're familiar with that.

A. That's correct. Yes.

Q. Okay. Now, what is your intention with respect
to whether that would apply to fluid milk products from
other producer-handlers?

A. Well, just like we discussed, that we would
expect it to apply to all the stores of the chain and not a
single store, we would also expect that the intent, which
is that the producer-handler would not be able to use the
retail -- the retailer for balancing purposes, that if a
group of producer-handlers were to attempt to supply a
label and then claim that because there's more than one
producer-handler involved in the supply, that our
limitation would also apply.

Our intent, again, goes to balancing, so to the

extent that someone attempts to find a technicality around

the point -- for example, two producer-handlers or more
than one of the stores in a chain, we would -- our intent
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is that that not be allowed.

Q. Okay. Now, you were asked by Mr. Ricciardi isn't
a statement you've made in Exhibit 60 very similar in
various parts to the statement you presented in the
proceeding involving the Arizona/Las Vegas and the Pacific

Northwest Federal Orders, and you acknowledged that it was.

A. Correct.

Q Do you recall that?

A. Yes.

Q. Why is it similar?

A It's similar because many of the concerns -- in
fact, I think all of the concerns that we have in -- in

regard to producer-handlers' impact on the Federal Order
system apply in all Federal Orders, and it just so happens
that we had a hearing in these two orders. We expressed
our concern. We provided not only concern, but data in
evidence to the Secretary, and we feel like that those
apply equally in this order.

And the concerns apply equally, and the potential
impact to the regulated environment and to our members'
returns and to the proponent members' returns are all --
have a negative impact.

Q. Okay. In fact, you had collected and presented
in both the hearing for the -- Arizona/Las Vegas and
Pacific Northwest orders, you had collected and presented
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some national data for all orders, did you not?

A. That is correct.

MR. RICCIARDI: Can we stop the leading, Judge?
THE COURT: Well, we'll allow it. Go ahead.
BY MR. BESHORE:

Q. And you presented the same national data in this
hearing as well.

A. That is correct.

Q. Okay. So as far as the DFA and the SMA
cooperatives are concerned, its' a national issue, just as
Dr. Cryan testified.

A. Yes.

MR. RICCIARDI: Objection. Can it have at least
some semblance of a question?

THE COURT: Well, it's an institutional kind of a
presentation, so we'll allow it. He's just --

MR. BESHORE: That's my last question.

THE COURT: -- trying to get the point down here
so we all know it.

MR. RICCIARDI: Okay.

THE COURT: And that finishes his questions, and
it speeded it up by him doing it that way, I presume.

Questions. Any more?

Anything else? Nobody?

You have another question, Mr. Beshore?
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MR. BESHORE: When we're done with this sequence,
I would like to have Mr. Hollon remain for a short set of
questions and answers on Proposal 6.

THE COURT: We seem to be done with this
sequence, SO go on.
BY MR. BESHORE:

Q. Okay. Let's turn to Proposal 6 in the hearing,
Mr. Hollon.

A. Yes.

Q. Can you -- to set these guestions in context,
what's the issue with Proposal 67?

A. Proposal 6 deals with the issue of dual pooling
or double dipping, where milk is pooled at the same -- the
same pounds of milk in the same month on a state order, or
not, and a Federal Order, or not.

Q. And, specifically, is it addressed to a state

order which has a market-wide pooling of milk utilizations.

A. Proposal 6 -- 67?
Q. 6.
A. Yeah, Proposal 6 deals with a state order with

market-wide utilization.

Q. Okay. And it's not addressed to any interaction
with state orders that have individual handler pooling
situations and over minimum Federal Order regulations.

A. It is not directed toward it. That's correct.
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Q. Okay. What has been the problem with respect to
dual pooling, as you've described it, or double dipping?

A. As the regulations progressed out of Federal
Order Reform, it became apparent that with the change in
the pricing service throughout the country, and the
elimination of what were commonly called the zone-out
provisions in pre-reform orders, that there was an
opportunity to gain some economic advantage by taking milk
that was not pooled -- was pooled in, in this particular
case, California, but it wasn't the only opportunity, and
pool in the California order and the Federal Order at the
same time.

That was apparent very early on in calendar year
2000. Look at the market administrator statistics,
published some very unusual numbers, and so investigation
said, "Well, hey, here is an opportunity."

And Federal Orders had for -- I think since
inception -- prohibited pooling the same pound in two
different Federal Orders at one time, but this was, in
essence, a loophole that was discovered. And in our
business, when loopholes are discovered, they're exploited
rapidly and greatly, and this was one.

So there began to be a -- the easiest opportunity
to take advantage of this was to take milk from California,
and because of the performance standards on Order 30, pool
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it there at the same time. It was a very lucrative
proposition, and there were several entities who did that,
including DFA.

Q. So has that loophole been plugged in a number of
other orders?

A. That loophole has been plugged in a number of
orders, in Orders 30, 32, 33, the Pacific Northwest Order.

It is being proposed to be fixed in the Arizona/Las Vegas
Order. It was plugged, or the provisions were changed in
the Western Order. That order was voted out. And there
had been proposals in Order 1 to also affect dual pooling,
so this is simply a continuing step in the evolutionary
process to fix that problem.

Q. Okay. And Dean Foods has advanced specific
language in Proposal 6 of this hearing to fix that problem
in these orders, correct?

A. That's correct. Dean Foods has advanced
proposals, as have DFA, in all of the hearings, not always
the same proposal, but in this case, the same proposal, and
the proponent cooperatives at SMA support that proposal to
fix dual pooling whether or not -- either of the marketing
areas that come out of this hearing.

So whether or not our merger proposal is found
for, or in the case that Dean's proposal, which we don't
support, is found for, the dual pooling prohibition should
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be invoked.

MR. BESHORE: Okay. Thank you. That's all I
have on that.

THE COURT: Questions, anyone, about this
particular proposal?

Doesn't appear to be any. It looks -- it looks
like you're excused, sir.

THE WITNESS: Yes, sir.

THE COURT: Off the record for a second.

(Off the record.)

THE COURT: We have a statement as Exhibit 64.

(Exhibit No. 64 was marked.)

THE COURT: Did we receive 60, 61, 62 and 637

MR. BESHORE: I thought --

THE COURT: I don't --

MR. BESHORE: I think we did, but if -- I would
like to move them if we did not and to make sure.

THE COURT: Yeah, let's make sure they're
received.

60, 61, 62, 63 are received.

MR. BESHORE: Thank you.

MR. RICCIARDI: I have an objection then.

THE COURT: And you have an objection.

MR. RICCIARDI: I have an objection to 60 as
being effectively identical to the information presented in
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131 and 124, and, therefore, it should be excluded from
this hearing.

THE COURT: All right. And your objection is
denied.

MR. RICCIARDI: I understand.

THE COURT: All right.

(Exhibit Nos. 60, 61, 62 and 63 were received.)

THE COURT: Okay. So now we have 64, and please
proceed, Mr. English.

PAUL G. CHRIST,
was examined and testified as follows:
DIRECT EXAMINATION

BY MR. ENGLISH:

Q. Mr. Christ, what is your very brief educational
background?
A. Okay. I was trained in vocational agriculture at

Southern Illinois University. I have a bachelor's --

THE COURT: You might want to push the mike away
a little bit. You're --

THE WITNESS: I have a bachelor of science degree
in vocational agriculture. I have a master's degree in
agricultural economics from Kansas State -- I mean from
Southern Illinois University.

I was studying for a Ph.D. at Kansas State
University but did not complete the dissertation.
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BY MR. ENGLISH:

Q. And since that time, you have spent 40 years
working with Federal Orders, both for governmental
entities, as well as educational entities, as well as
private entities?

A. Yes. My first job out of school after I got my
master's degree was with the federal milk market
administrator in Detroit, and since then, I have worked in
Washington, D.C., Office of the Dairy Programs, and also
worked for the Kansas City federal milk marketing
administrator.

In 1974, I took a position with Land O'Lakes,
Incorporated and continued there until I retired in June of
2000.

Q. But since that time you've remained active with
the industry on a consultant business?

A, Yes. Not a great deal, but I have done some
consulting, and I have tried to keep abreast of the major
developments in the industry.

Q. And you're appearing today for Dean Foods?

A. That is correct.

Q. And they have expressly authorized you to
testify?

A. Yes, they have.

Q. And you have had some conversations with them
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about market conditions in Orders 5 and 7°?

A. Yes, I have.

Q. Would you please present your testimony.

A. My name is Paul G. Christ. I reside at 245
Indian Trail South in Afton, Minnesota 55001. I appear
here as a dairy consultant with 40 years of experience in
working with federal milk marketing orders, both as an
employee of the dairy programs of the Agricultural
Marketing Service and as a vice president of Land O'Lakes,
Incorporated. During this time, I have been exposed to
nearly all the issues related to federal milk orders, and
participated in the development of many of the current
provisions of milk orders.

I am testifying here as an advocate for Dean
Foods Company, and my testimony is intended to support
Proposal Number 7 that would place certain limits on the
size and flexibility of producer-handlers in Federal Orders
Number 5 and Number 7.

It is my view that exemption from the pricing and
pooling provisions of a federal milk order should be a rare
and highly restricted privilege. The foundation for this
view is my belief that the basic purposes of a federal milk
order are to, A, assure an adequate supply of milk for
fluid use and enhance the returns to milk producers. It
should also serve the public interest.
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All three of these are embodied in the
Agricultural Marketing Agreement Act of 1937.

Number two, federal milk marketing orders achieve
their objectives by doing five things. A, classify milk
according to how it is used. B, setting differential --
different prices for each class of milk, and this is a form
of price discrimination. C, pooling the proceeds from all
uses of milk to all producers and verifying the accuracy of
reports of milk received and utilization.

The market -- federal milk orders also serve the
public interest by doing all four of the above things
efficiently.

The critical features of these activities that
insure the effectiveness and equity of federal milk orders
is that that be applied universally and uniformly. Without
universality and uniformity, some participants in the
market will enjoy competitive advantages over other
participants that arise from regulatory laxity rather than
from business acumen.

Historically, there have been only a few types of
firms that have been exempted from the pooling and pricing
provisions of milk orders. These include, A, institutional
milk processing plants, such as those operated by
governmental institutions and universities; B, small plants
for which the administrative costs of regulation exceed the
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regulatory benefit; and, C, plants located in Clark County,
Nevada, and, D, producer-handlers.

Only plants located in Clark County, Nevada have
a legal right to be exempted from regulation. The
exemption of the other three types of plants has been
permitted for administrative convenience or to achieve a
modest social objective.

The idea that a typical dairy farmer should be
able to enjoy a regulatory advantage in processing his own
milk has a measure of social appeal. The key word here is
typical.

The expectation was -- and I hope continues to
be -- that such an exemption would have a negligible affect
on the other producers and handlers in the market who are
fully subjected to the regulatory program.

An exempt plant, and, in particular, a producer-
handler plant, enjoys a significant competitive advantage
over other producers and other handlers in the market. As
a producer, the exempt producer-handler can receive more
than the blend price for his milk depending on his internal
transfer price between his plant and his milk production a
activity.

As a handler, the exempt producer-handler may pay
less than the Class I price for his milk supply, again
depending on his internal transfer price between his plant
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and his milk production facility.

Of course, if the producer-handler views his milk
production activities and his milk processing and marketing
activities as a single integrated enterprise, his
profitability depends on all of his costs and all of his
revenues.

Nevertheless, the combination of these two
activities in the presence of regulatory exemption gives
the producer-handler a significant competitive advantage
over his rival producers and handlers. This advantage is
the difference between the local Class I price and the
local blend price.

A producer who participates in the federal milk
order pool receives a blend price for the milk he sells.
The handler who is regulated pays the Class I price for the
milk that he buys and uses in Class I products.

In 2003, the difference between these two prices

amounted to $1.03 in the Southeast Order -- this is taken
from Exhibit 41, page 11 -- and 94 cents in the Appalachian
Order -- and this is taken from Exhibit 10 on page 2. That

gap is eliminated for a producer-handler who is exempt from
regulation, and that amount of money is available to the
producer-handler to create a competitive advantage for his
business.

As a result, a producer-handler represents a
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severe competitive problem for rival handlers and rival
producers.

There are other sources of competitive advantage
that the producer-handler may or may not be able to
exploit. These might include efficiency in milk
production, efficiency in milk processing and distribution,
effective marketing, high quality and better service.
However, these sources of competitive advantage are equally
available to the producer-handler and to his rival
producers and handlers. They are not a consequence of
regulatory privilege.

The competitive advantage arising from exemption
from the pooling and pricing provisions of a milk order is
a consequence of regulatory privilege and is not a
consequence of the skill, luck or effort employed by the
producer-handler.

Other pool participants effectively subsidize the
operations of a producer-handler. To the extent that he
experiences a raw milk cost for his fluid milk products
that is less than the local Class I price, the producer-
handler can use its financial advantage to offer lower
prices or better service than his rival regulated handlers
can. As a result, his rivals must reduce their selling
prices or increase their service costs to maintain their
business. This means reduced profits or increased losses
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to those rival firms.

To the extent that a producer-handler as a
producer experiences a raw milk selling price higher than
the local blend price, his profits in milk production will
be larger than those of his rival producers, and he can use
those profits to acquire more and better resources than his
rivals can.

In the long run, given equal skill, luck and
effort, the producer-handler wins the competitive struggle
with both his handler rivals and his producer rivals. All
of this arises out of a regulatory artifact and not out of
the merit of the producer-handler business enterprise.

In effect, the producer-handler is able to
extract significantly more from a particular market
environment than can his rivals because he is exempt from
the minimum pricing and pooling regulations of the order.
The more he extracts means that other firms extract less.
This shows up most vividly in the form of reduced resale
prices and profits for packaged fluid milk in the reduced
amount of producer milk classified as Class I in the market
and in the reduced blend price that accrues to other
producers.

I stated earlier that the exemption of a
processing firm from the pooling and processing -- pooling
and pricing provisions of a milk order would be tolerable
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if it had a negligible effect on the other firms in the
market, including producers and handlers who were fully
regulated. This raises the question of what is negligible
and what is not.

Based on my experience, I would assert that
anything more than one cent per hundredweight reduction in
the local blend price is not trivial. Dairy farmers, both
individually and collectively, are very sensitive to
differences in pay prices, even differences as small as one
cent per hundredweight.

In the Southeast Market, a shift of about two
million pounds of Class I sales per month between a fully
regulated handler and any and all producer-handlers would
change the blend price by about one cent. A smaller shift
of Class I sales between fully regulated handlers and
producer-handlers in the Appalachian market would cause a
change of one cent per hundredweight in the blend price.

For a regulated fluid milk processor under either
of the two orders, a change in resale price of one-half
cent per gallon would be significant. Mr. Hitchell of the
Kroger Company testified to this amount, and Mr. Herbein
stated that his clients gain and lose business based on one
cent to two cents per gallon differences in resale prices.

In 2003, the $1.03 difference between the Class I
price and the blend price under the Southeast Order
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represented 8.9 cents per gallon.

The guestion arises as to why there are not more
or bigger producer-handlers if they enjoy such great
advantages. The same question can be asked more generally
as to why more resources do not move more rapidly into the
more profitable activities in the general economy. The
answer is that resources are sticky and cannot be quickly
or easily shifted among alternative uses.

However, there is a great potential for both a
larger number and larger-sized producer-handlers in the
future. The structure of milk production is changing
rapidly in the United States with more than a third of the
milk produced on farms with more than 500 cows. I checked
that number as of 19 -- or 2002. The farms with more than
500 cows produced 41.9 percent of the milk in the country.

It was probably higher in 2003.

These enterprises are large enough to gather the
resources needed to set up a bottling operation and compete
effectively in the market for fluid milk products. I don't
believe that these are the kind of producers that the

current producer-handler exemption is intended to protect.

In addition, there is a high risk of regulatory
change. An average or larger fluid milk processor, because
of its size, can expect that if it sought producer-handler
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status for one of its plants, there would be an immediate
legislative and regulatory change, and the plant would
become fully regulated. The same risk does not seem to
apply to existing producer-handlers who choose to expand
the size and importance of their operation.

For what size producer-handler is exemption
tolerable? There is no definitive answer, but it is
imperative to choose a fixed number. Fixed numerical
standards are common and have been found to be necessary in
all forms of regulation, including the Tax Code and
environmental standards. Federal milk orders are no
different in that an objective measure is needed to judge
whether an individual or firm is or is not in compliance
with the order.

I offered one measure above, that the exemption
of producer-handlers collectively could be based on the
volume of Class I sales that would cause a one cent change
in the blend price. 1In the Southeast Order, that would be
about two million pounds per month. It would be a lesser
amount in the Appalachian market.

Another measure could be the average size of milk
producers in the market. This measure would conform to the
idea of a typical dairy farmer integrating into processing.

In the Southeast Market, the average producer sells about
150,000 pounds of milk per month, so a size limit for
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exempting producer-handlers could be set at about that
level.

How relevant is the cost of milk production for a
producer-handler? Obviously it is important for him as it
affects his profits, but it is not important whether his
costs are more or less than other producers in the market.

The costs of milk production vary greatly from one
producer to another as a result of differences in
management and resources employed. The decision of whether
to continue in milk production is based in the short run on
whether all variable costs are paid. In the long run, the
decision to produce milk depends on whether all costs of
production are paid.

As a result, when milk prices go up and down,
most producers continue to produce milk because variable
costs are being paid. For the market as a whole, the cost
of production must be at or below the blend price.
Otherwise, milk production would fall, and there would not
be an adequate supply of milk for Class I use.

If a producer-handler cannot survive paying the
Class I price for his milk supply and receiving the blend
price for his milk production, that means he is less
efficient in milk processing and distribution and/or in
milk production than his rivals and should be discouraged
from continuing in the business.
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If he continues in business, there is a loss of
economic efficiency because other producers and regulated
handlers are willing and able to provide the same goods and
services at lower costs. Society benefits as a result.

And this relates to the deadweight loss that
Dr. Cryan talked about yesterday.

Balancing is an important cost for the fluid milk
market. Significant reserves of milk are needed to ensure
that sufficient milk is available for Class I use at all
times. Each plant needs an operating reserve that covers
unavoidable Class II, Class III and Class IV uses, such as
shrinkage and the disposition of cream arising out of
standardizing Class I milk.

In addition, a reserve is needed to cover
seasonal variation in Class I sales and milk production.

In an average market, the minimum average of
these two kinds of reserves is about 15 percent. The
actual size of the reserve in a particular market depends
on how much milk is pooled and how many Class I sales are
regulated.

In 2003, the Class I utilization of producer milk
in the Southeast Market was 65.47 percent, meaning that
34.53 percent of pooled milk was reserve. Reserve milk
must be disposed of in lower-valued uses. This is one of
the reasons for classified pricing and pooling within
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federal milk orders.

The process of pooling ensures that all producers
share in the lower value of reserve milk. Producer-
handlers do not share in the cost of disposing of the
market-wide reserve, but they do incur the cost of
disposing of their own reserve. However, their reserve is
likely to be much smaller than the market-wide reserve, and
they may have opportunities to get higher prices than can
be obtained for the market-wide reserve.

A producer-handler has a high degree of control
over both volume and variation in milk -- monthly milk
production. For example, he operates both a farm
associated with a producer-handler enterprise. In another
pool farm, he can shift cows back and forth to tailor his
producer-handler milk supply to his Class I needs.

A pool producer can control his own production,
but he cannot control the volume of monthly variation of
other producers in the market-wide pool. Therefore, a
producer-handler is likely to experience an even smaller
reserve than the minimum average of 15 percent mentioned
above.

Also, a producer-handler may be able to sell his
reserve milk in an non-pool Class I market, while a
regulated handler cannot, so the producer-handler may be
able to get higher returns for whatever reserve milk he has
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than can a regulated handler.

Whatever costs a producer-handler does incur in
balancing his milk supply against his Class I sales are no
different in kind than the costs incurred by pool
participants, but they are likely to be much smaller in
degree.

This completes my prepared statement.

THE COURT: Mr. English, do you have further data
you wish to bring out from the witness?

MR. ENGLISH: I have further questions for the
witness, Your Honor.

BY MR. ENGLISH:

Q. First is a housekeeping matter so I don't forget
it. Mr. Hollon testified a few moments ago about Proposal
Number 6, the --

A. I recall that.

Q. -- so-called double pooling permit. You recall
that?

A. Yes.

Q. Since Dean Foods is a proponent of that, do they
adopt that --

A. Yes, we adopt the rationale and the testimony of

Mr. Hollon for Proposal Number 6.
Q. Now, I, for my part, numbered the pages of your
statement, and the fourth page, which has Section 6 in it,
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your second paragraph refers to, "Based on my experience,"
and then you made assertions about the importance of one
cent a hundredweight to dairy farmers.

That experience would include your years of
experience at Land O'Lakes?

A. Yes. On the average, I had many meetings,
averaging more than one a week, with dairy farmers where we
discussed things like milk prices.

Q. And in those meetings, this kind of thing would
come up on a regular basis.

A. Yes, it would, and any observable difference was
enough to get a reaction from dairy farmers, and one cent a
hundredweight is observable.

Q. With reference to three paragraphs below, you've
referenced testimony that you've heard yourself in this
room, correct?

A. I did not hear Mr. Hitchell mention the half cent
per hundredweight. I was out of the room at the point --

at that point. But I did hear Mr. Herbein's statement.

Q. But Mr. Hitchell's statement was reported to you.
A. Yes. Mr. Hitchell's statement was reported to
me.
Q. And was there a statement reported to you from
Mr. Lee?
A. Yes. It was reported to me that Mr. Lee also
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suggested that a half cent a hundredweight or a half cent a
gallon in the resale price of fluid milk would be
significant.

And, again, this is an observable difference that
both buyers and sellers will look at the last decimal digit
in the price to compare offers from different suppliers.

Q. And have you had discussions with Dean Foods
personnel as recently as today with respect to Dean Foods'
experience in Orders 5 and 7 with respect to this issue?

A. Yes. I received information from Mark Eisel
(phonetic), who is the senior executive at Purity Dairy in
Nashville, which is a Dean Foods plant.

MR. RICCIARDI: And, Your Honor, are we going to
get to talk to Mr. Eisel?

THE COURT: No, we're going to have him make it
as an organizational statement.

MR. ENGLISH: It's an organizational statement,
and it is the kind of information that Mr. Christ does
normally rely on.

And he will make, you know, available what he
knows.

THE COURT: Go ahead, sir.

THE WITNESS: Okay. And the information he gave
me relates to low-fat chocolate milk in half-pint cartons
offered to various school districts, and he gave me
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examples where Purity won the -- won the business based on
various small differences in price.

An example is the (indiscernible) County,
Kentucky school district. There was a difference in price
of one-tenth of a cent per half pint, which is 1.6 cents
per gallon, and the business was awarded based on that
small difference.

A second example was the Edmonson County,
Kentucky school district where the difference in price was
two-tenths of a cent per half pint, and which represents
3.2 cents per gallon. Again, the business was awarded on
that relatively small difference.

And in Glasgow (phonetic) County, Kentucky, the
difference was three-tenths of a cent per half pint, and
representing 4.8 cents a gallon, and the business was
awarded on that difference.

All three of these differences are well below the
per gallon value of the difference between the blend price
and the Class I price in the Southeast Market.

BY MR. ENGLISH:

Q. And this kind of information for school milk bids
as opposed to other kind of competitive information becomes
publicly available when school milk bids are opened?

A. My understanding is that is correct, but I have
not observed in the public realm these particular prices,
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but I think an interested person could find them.

0. And to be clear in advance, maybe to forestall
some questions, maybe not, was Dean Foods -- any personnel
at Dean Foods able to tell you about any business losses in
Orders 5 and 7 presently to producer-handlers?

A. No. I did not get any information of that type.

Q. On redirect Mr. Hollon was asked some gquestions
by Mr. Beshore based upon a hypothetical from Mr. Ricciardi
about three producer-handlers at 2.9999999 million pounds
versus one handler at ten million pounds. Do you remember
that?

A. Yes.

Q. And having heard that and considered both that
hypothetical and Mr. Hollon's testimony on redirect, do you
have any proposed language change to 1007.10 and
potentially 1005.10 and potentially 1094.10F that would
address that issue?

A. Yes, I do. I rather quickly wrote it out here.

Q. For purposes -- this was -- the language was as
proposed, both in the hearing notice, but also as on page
16 of Exhibit 60.

A. Okay. In paragraph 1007.10E -- F, I'm sorry, F,
I would -- I would change it to read as follows: Does not
distribute fluid milk products to a wholesale customer who
also is serviced by a plant described, and I would insert
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in Section 1007.7A, B or E, or other handler described i
Section 1000.8C, and --

Q. And then the language would continue thereon.

A. It would continue there.

Q. Basically --

Q. And I would also make the same substitution in

federal milk order Number 5 for Appalachia.

The section -- the appropriate section there
would be 1005.10F, and I would make that same insertion
the words, "In this section," comma, in Section 1005.7,
cetera.

Q. And if the Secretary, in her wisdom, also adop
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Proposal 5, which has not been discussed yet, and which you

will be talking about later, you --

A. Then I would substitute those same words in
Section -- Proposed Section ten zero nine four point one
zero zero F. Again, I would substitute in the words, "I
this section," comma, in Section 1094.7A, B or C -- or E
rather, et cetera.

MR. ENGLISH: Your Honor, that completes his
direct examination. The witness is available for cross.

THE COURT: Questions?

MR. RICCIARDI: We have some, Judge.

THE COURT: Should we adjourn for lunch?
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Let's adjourn for lunch.

810

that's a good idea.

We'll be back at 1:00.

(Off the record at 12:00 noon,

and reconvened at

1:00 p.m.)

THE COURT: 1It's 1:00.

MR. ENGLISH: Your Honor, Charles English.

Before the break, I made the witness available for cross-
examination. It does occur to me that I have not yet moved

admission of his Exhibit 64, and I would so so at this

time.

THE COURT: Any objection?

THE COURT: Received.

(Exhibit 64 was received.)

MR. ENGLISH: And now he is available for cross-
examination.

THE COURT: There he 1is.

MR. RICCIARDI: I'm sorry, Your Honor. We're

having our discussion over here. I'm ready to ask
Mr. Christ questions.
THE COURT: Please step forward.
MR. RICCIARDI: Thank you.
CROSS-EXAMINATION
BY MR. RICCIARDI:
Q. Mr.

Christ, good afternoon.

THE COURT: Mr. Ricciardi.
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THE WITNESS: Good afternoon.

MR. RICCIARDI: Al Ricciardi. I apologize.

THE COURT: That's all right.

BY MR. RICCIARDI:

Q. Let me ask you some questions about some of the
testimony that you gave orally as opposed to the reading of
your testimony in Exhibit 64.

A. Okay.

Q. Okay? 1In response to some questions that were
posed to you by Mr. English, you gave some information
about some loss of business -- I think it was all in
Kentucky -- and the basis of it, I think, was -- or at
least the important point was that the business was lost
because of differences in pennies or so a gallon.

A. That's close, but it was business that was won
by -- and I'm not even sure that it was business that
changed hands, but it was business that was won by
fractions of a cent per half pint, which means pennies per
gallon.

Q. Okay. Then with that as our predicate, let's
talk a little bit about that issue.

With regard to that particular business, you said
it was school business. Have you ever seen the RFP for
those particular contracts?

A. No, I did not.
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Q. Okay. So you don't know what the RFP provided
with regard to things like services or --

A. No.

Q. Okay. You don't know what the RFP might have
provided with regard to quality issues?

A. No.

Q. And you don't know what connection, if any, that
there was between the people that obtained the business and
the people at the school district or school system?

A. No.

Q. And you'd agree with me that there's a change in
business that may occur for things other than price, such
as quality, services, relationships, et cetera.

A. Yes. Prices is a factor, a significant factor,
but so are the other attributes of the transaction.

Q. And price may be the significant factor in a
transaction or it may not be, depending upon the type of
transaction we're talking about.

A. Yeah. The school milk examples is a little
cleaner because the terms of trade are standardized through
the RFP even though I didn't see them, and so price becomes
the focus of differences.

Q. Well, a lot of the time what happens is even on
RFPs, you're not automatically required to take the low
bidder. You may have other issues that will come into it
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and not require you to take a low bid.

A. I suspect that's correct, but I've never engaged
in that type of transaction.

Q. Okay. So you don't have any real familiarity
with the type of transaction we're talking about.

A. No, not any specific personal familiarity, but I
do have a general understanding.

Q. I understand.

Now, with regard to -- if there was a change in
business, that would have been a change in business between
two regulated handlers, not a producer-handler, correct?

A. I think in the examples I gave, the competing
firms were regulated handlers, but I don't think it would
necessarily mean that. It would be anyone in the market
who had the product available to the school.

Q. But as far as you understood it, at least, the
competition we're talking about which was won was between a
couple of regulated handlers.

A. Yes. That's my expectation.

Q. All right. Now, you gave -- and this is, again,
reflecting some of the questions that were given to you by
Mr. English, not your testimony in Exhibit 64.

You gave some changes to the proposals that have
been advanced by Dean, some language changes, and I did
write it down, but you're going to have to help me out.
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Can you explain to me the -- at least your
understanding of the intent of those proposed changes to
the proposal.

A. Okay. The original proposal was intended to
prevent a situation where a producer-handler could be
balanced by a regulated handler who absorbed the give and
take in the producer-handler's production by servicing the
same customer.

What this proposed change would do would also
limit the ability of a producer-handler to be balanced by
other producer-handlers serving the same customer with the
same products.

Q. So it wouldn't be a change in the proposed three
million pound hard cap per month, correct?

A. No, it would not.

Q. All right. Now, you've acknowledged in the
beginning of Exhibit 64 that you're here as an advocated
for Dean Foods.

A. That's correct.

Q. Okay. And you've been an advocate for Dean Foods
in the past, including testifying in Order 131 and 124.

A. Yeah, that's the only other case of my advocacy
relationship with Dean Foods.

0. Okay. You'd also agree, Mr. Christ, that, at
least in your opinion, the only evidence that the Secretary
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should be considering with respect to these proceedings is
evidence relating to marketing conditions in these two
Federal Order areas and none other.

A. Well, I think it's broader than that because, in
my experience, the Secretary has frequently considered
prospective marketing conditions, as well as existing or
past marketing conditions.

Q. By rule, don't you have the opinion that the
Secretary can only consider evidence relating to marketing
conditions in these two Federal Order areas and no other?

A. I think prospective effects of plausible causes
is a marketing condition.

Q. Do you recall when you did testify in the 131 and
124 proceedings, you were under oath, as you are today?

A. Yes, I remember.

Q. And you recall being asked some gquestions by
Mr. English on this particular topic as to what should be
considered, and let me see if you recall these gquestions
and answers.

This would be at page 1587, beginning at line 15.

Now, under -- with your experience of Federal
Orders, what orders are open for consideration at this
proceeding?

Answer: In this proceeding -- in these
proceedings, there are just two orders, Federal Orders
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Number 124 and Number 131.
Do you recall giving that answer?
A. Yes.
Q. Question: And what evidence should the Secretary
be considering with respect to these proceedings?

Answer: I believe by rule he's required to
consider evidence relating to marketing conditions in these
two Federal Order areas and none other.

Do you recall giving that testimony?

A. I don't recall it specifically, but I accept that

as being correct.

0. Okay.
A. I may -- might elaborate a little further on that
in that --

Q. I didn't ask you a question yet, Mr. Christ.
A. Okay.

THE COURT: I'm going to let him elaborate on
this one just to get it cleared up. Go ahead.

THE WITNESS: Well, I would elaborate that any
individual order is imbedded in the national system of
federal milk marketing orders, and the Secretary has
responsibility for the system as an entity, as well as each
individual order.

BY MR. RICCIARDI:
Q. Of course, you would agree with me that the
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record would speak for itself. We're not going to --
A. Yes, yes.
Q. -- do anything that you never said that when
asked that particular question by Mr. English.

A. Yeah. I didn't --

Q. Okay.

A. -- as you recited it, I accept that as being
correct.

Q. Okay. Now, Dean Foods has an interest in

essentially limiting the producer-handler exemption to a
three million hard cap in every one of the Federal Orders,
correct?

A. I would, by extension, agree with that, that the
marketing conditions we're talking about are national in
scope and will affect each individual order.

Q. And so this is the second one, and I assume there
may be others.

A. I'm not participating in the development of
proposals for other orders, but it may very well be.

Q. Okay. You'd also agree with me, and I think you
have it actually in your statement, that one of the
purposes for the federal milk orders is to assure an
adequate supply of milk for fluid uses, correct?

A, That's correct, yes. That's stated in the law.

Q. And to serve the public interest.
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A. Yes.

Q. Now, a producer-handler, particularly if it's a
producer-handler in an area where there is a deficit
market, would, in fact, advance the purposes of the Federal
Order by being able to supply milk, fresh milk, to the
consuming public in that area, correct?

A. A producer-handler would be one of the sources of
milk for fluid use in a market, yes.

Q. And so that producer-handler would, in fact,
advance the purposes of the Federal Order system.

A. Well, that is correct, but the foundation of
federal milk orders is to achieve that through the process
of classified pricing and pooling.

Q. Now, you would also agree with me, wouldn't you,
that producer-handlers currently are subject to regulation
within the Federal Orders?

A. They are regulated to the extent that they have
to file reports and have to conform to the -- whatever
restrictions are embodied in a Federal Order. They are not
regulated in terms of pricing and pooling.

Q. They're subject to audit, as you've said, of
their books and records.

A. That's correct, vyes.

Q. And in this particular series of orders, 5 and 7,
they have no ability to go out to balance their supply by
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purchasing any milk whatsoever, correct?
A. In -- yes, I've read the producer-handler
sections. That is correct. They're not able to buy

supplemental milk from other sources.

Q. Whereas a 7A handler has no such limitation,
correct?

A. Excuse me? Repeat the first part of the
guestion.

Q. Sure. Whereas a 7A handler has no such

limitation, correct?

A. Well, they have a limitation that they only milk
that they have access to is milk that's pooled under the
order. Well, they also can get other source milk. That's
correct.

Q. They can get any -- whatever amount of source of
milk that they need, assuming they have the access to it
and the ability to pay for it, they can get it.

A. Yeah, provided they can find a seller who would
agree to sell.

Q. Now, that has some kind of value to a plan,
doesn't it, the ability to be able to have an unlimited --
roughly, at least, unlimited supply of milk available?

A, They have access to sellers of milk, but that
does not mean that the sellers of milk will agree to sell
the milk. They have to offer terms that are acceptable,
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and very often the terms offered by the federal milk order
are not acceptable.

Q. Well, at a minimum then, you'd agree with me that
they certainly have a lot more flexibility than a producer-
handler does in terms of milk, particularly in this order,
these orders.

A. Yes. They can -- they have access to a wider
range of sellers than a producer-handler would have.

Q. And a 7A plant also doesn't have to develop the
milk production themselves. They look to producers,
correct?

A. Provided they can successfully negotiate the
purchase of milk from people who do produce milk.

Q. Making that assumption, they certainly would --
don't have the requirement to spend the capital to go ahead
and produce milk. They have access --

A. No, not as a -- 1f they are able to engage in
successful transactions, they do not need to invest in milk
production.

Q. And producers that supply milk, either
individually or cooperatively, they don't share the full
cost of any balancing of the milk, correct?

A. I would argue yes, they do, because they incur
the cost of disposing the non-Class I portion of the pool
of milk supply.
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Q. Well, it's shared with the rest of the
participants in the pool, correct?

A. They do. They share that cost as a group, vyes.

Q. Now, on the other side, producer-handler limited
to the supply in the amount of milk that he's actually got
on his farm that he actually produces, correct?

A. In these two orders, that is correct, in terms of
the milk that he can process.

0. And the producer-handler, because it's one
integrated entity, has all of the risks associated with
both production, processing and also marketing of the milk,
correct?

A. That's correct. And that's one of the
requirements to achieve producer-handler status.

0. Now, the producer-handler, given that risk, there
is all of the financial risk in a sense because he has to
deal with all of the costs of production, processing and
marketing, correct?

A. That is correct, yes.

Q. Whereas the 7A plant has a fixed cost for at
least Class I milk, irrespective of what the actual cost is
to produce the milk.

A. That's correct.

Q. And a producer-handler operation is going to be
viable or not viable given the ability of the producer-
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handler to do all of the things that we just talked about.

A, Yes, that the -- his total costs are less than
his total revenues.

Q. And some producer-handlers are better at doing
that, whether it be production, processing and marketing,
than others.

A. I agree. That's true of any set of enterprises.

Q. Now, some people, if they pick up the violin, are
good enough ultimately to get to Carnegie Hall, and some
people never get out of the living room, correct?

A, That is correct, and I'm at the last part of that
statement.

Q. I understand.

Now, there is also a benefit that a regulated
handler has versus another regulated handler if the first
regulated handler has a new and fairly efficient plant and
is able to process milk for less money than the second
regulated handler is.

A. Okay. It may be a little more complex. An older
operation may be less technically efficient, but they have
lower fixed costs because of lower investment, whereas a
new one may have lower variable costs with more efficient

technology but a higher level of investment.

Q. And so just to -- not to put too fine a point on
it, but if you've got one plant that's larger -- and we've
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heard evidence throughout the course of this proceeding
about that. One plant that's larger when we get into the
12 or 18 million gallon or pounds of milk --

A. Pounds per month.

Q. -- pounds per month area, they're going to be
able to process that milk cheaper than somebody who's
operating a smaller plant.

A, On the average, that's correct.

Q. And so in reality, there's an advantage that's
given to someone who is able to operate a plant at that
higher capacity, correct?

A. It's hard to say specifically, but on the
average, it i1s correct.

0. So that if someone has more money, more access to
capital and is able to build a plant of that size,
processing that much per month, they're going to have some
type of a benefit, an advantage, over someone who doesn't.

A. Again, it's a little more complex, and it may
have to do with the cost of capital. If one firm has a
higher cost of capital than another because of risk factors
or something like that, they have a disadvantage.

But I'm not sure access to capital is the issue.
Okay. Whether it be access to capital or --

A. Cost of capital.

Q. -- having the capital itself, the fact is if one
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plant is able because of the fact that they can build a
higher processing plant at the higher number, they're going
to get a benefit.

A. On the average, I would argue that that's
probably right, correct.

Q. Okay. So what happens then, Mr. Christ, is when
the entity that has the bigger plant is able to process
milk cheaper than the entity that doesn't, then what can
happen is one of two things. That additional cost saving
can either be taken away by that particular plant or given
in the way of a cost reduction to a customer, correct?

A, If they have lower cost, they can -- and
consequently higher profits, they can increase -- or reduce
their revenue by giving special deals to customers, or they
may increase their profitability.

Q. And, by the way, that occurs in this business,
doesn't it?

A. Yes, there are price adjustments to meet specific
competitive situations.

Q. Price adjustments are generally given to the best
customers, aren't they?

A. I never actually sold fluid milk -- or packaged
fluid milk. I sold raw fluid milk.

In there, the prices were uniform.
Q. But with regard to any business, including the
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milk business, there are adjustments that are given to the
best customers.

A. I would agree that volume discounts are a common
feature of most industries.

Q. And in addition to that, in addition to the
volume discounts, there may be some type of a decision at
any given time in order to achieve business, to get your
foot in the door, to do it as a loss, correct?

A. Within limits, you might choose to do that, but I
would not generalize and say that that is always the case.

Q. It's not always the case, but it happens.

It happens.
Okay.

Maybe wisely and maybe unwisely.

ORI © B

I understand.
Give a moment because there's some questions I
want to ask you about some of the language in Exhibit 64.

A. 64 .

Q. That's your statement itself.

A. Oh.

Q. Okay? Some of it's familiar to me, but I'll see
if T can get to the points that I want to make.

On page 2, you indicate an historical reference

with regard to exemptions, and you give four examples,
including producer-handlers, and you indicate that the only
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plants that really have a legal right, as you term it, to
be exempted from regulation were those that are located in
Clark County, Nevada.

A. That's correct, and there was recent legislation
that exempted that territory from regulation by the federal
milk marketing order program.

Q. And the guestion becomes was that a legal right
or a politically expedient decision?

A. All I can speak to is the status of the law as it
is now, and the law says that they are not to be regulated.

Q. And currently producer-handlers are not subject
to certain regulations. You've talked about what they are
in the pricing and pooling provisions, correct?

Uh-huh.
That's a yes?

That's correct.

LGN © B

Okay. You also indicate about in the middle of
page 2 under the last sentence of the paragraph under your
listing of these four exempt items that -- and I think you
use the language the exemption would have a negligible
effect on the other producers and handlers in the market
who are fully subjected to the regulatory program.

Do you see that?

A. Yes.
Q. Now, based upon the market data available in this
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particular hearing with regard to Orders 5 and 7, you'd

agree with me that producer-handlers have had at best a

negligible effect on the other producers and handlers in
these markets, correct?

A. Given the statistics presented by the marketing
industry, there appear to be a very small number of very
small producer-handlers, and my expectation is they would
fall below the threshold that I define for negligible
effect.

Q. Okay. So currently then, and in the past, there
have been -- there have been no substantial effect,
actually a negligible effect, on the producers and handlers
by producer-handlers in these markets, correct?

A. I don't have the historical data, just the four
years presented by the marketing industry, and I would
agree for that period.

Q. Okay.

A. But one issue is the past and another issue is
the future, and the prospects with the development of much
larger dairy farms is greater that there will be an effect
in the future.

Q. Well, you've heard the testimony, and I think it
came from Mr. Hollon, and then I followed up with it. The
fact is there have been a number of larger farms that he,
at least, was aware of in the last three years that have
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begun operations in 5 and 7, and none of those have become
producer-handlers, correct.

A, That's correct, and they would have been
identified in the marketing industry data, vyes.

Q. That's right.

A. But those farms exist, according to his
testimony.

Q. And they came into play in the last three years,
were built, and obviously producer-handler exemption was
available then, and they chose not to take that exemption,
correct?

A. That's correct.

0. Okay.

A. Up to this point.

Q. Yeah, and a hundred years from now, they may
change their mind.

Now, you also talk in the next paragraph about
producer-handlers and internal transfer prices. Let me get
one thing out of the way.

A producer-handler is an integrated entity,

correct?
A. Yes, I think I recognize this statement.
0 You did.
A. Yeah.
Q And so if, in fact, the milk goes from the farm
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and goes to the processing plant, there is no arm's length
transaction or sale, correct?

A. They may choose to have a transfer price to
measure the performance of the individual activities, but
there's no legal requirement that I know of that they do
so.

0. Okay.

Take a look at, if you would, page 3 of your
statement, which is Exhibit 64.

You talk under paragraph 5 of things like gkill,
luck and effort, that in no circumstance, a producer-
handler would win the competitive struggle with his handler
rivals and his producer rivals.

Do you see that?

A. I don't recall saying in no circumstances.

Q. Yeah, and I apologize.

A. Is that --

0. To the extent -- yeah.

A. Okay. That's in the second-to-last paragraph.
Q. That it is.

A. Yeah.

Q. That was a jumping-off point more than anything

else, Mr. Christ, and I apologize if I misread something.
I didn't intend to.

Let's talk in general, and then we'll get back to
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the milk business.

You told me before that essentially in any kind
of business operation, there's going to be the issue --
issues like skill, luck and effort that are going to end
up --

A. Yes.

-- coming into play.

A. And that's just to demonstrate there are many
things that affect business success or failure other than
the regulation by itself.

Q. That I understand.

A. Yeah.

Q. And the fact is the same would be true when
competing regulated handlers have direct competition.

A. Yes. That's correct.

Q. I mean if, in fact, one is better at doing what

he or she does, they're going to end up being more

successful --
A. That's correct. Yes.
Q. -- and more profitable.
A. Yes.
Q. And size would also factor in, wouldn't it?
A. Size, on the average, could be significant in

affecting the cost of the operation.

Q. I mean, for example, Dean's, which you know about
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because you're an advocate for them, they're a substantial
dairy operation in the United States of America, correct?

A. Yeah, it's one of the largest dairy companies in
the United States, as was Land O'Lakes, where I worked when
I was a few years younger.

0. I understand. Yes, I understand that, too.

And, in fact, in 2002, Dean's had dairy sales of
somewhere in the range of eight to nine billion dollars?

A. Okay. I don't have those numbers memorized.

Over time, I've seen references, and it's in that order of
magnitude, yes.

Q. Okay. And let's use the number eight billion
just for our discussion right now. If you've got an entity
that has eight billion dollars in revenue and it's
competing against an entity in the same business that has
one million dollars, for example, in revenue, or ten
million dollars -- makes no difference, we're talking M's
and B's -- the fact is --

A. You're talking what?

Q. M's -- millions versus billions.
A. Okay.
Q. Sorry. What happens is that in average -- and

we're talking about competition here in the same business.
The billion dollar company, the larger company, is going
to prevail over time.
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A. I -- I guess -- I'm not sure I would agree with
that. That depends on whether the customer has choices or
not. If the customer has choices, he can exercise them in
any way he chooses. He may choose to do business with a
large firm like Dean Foods, or he may choose to do business
with a smaller firm.

Q. Sure. And those choices would depend on some of
the things we talked about before, which would be am I
getting the service? Is the quality of the product I'm
receiving good? Am I otherwise having a decent

relationship with the company I'm dealing with?

A. Yes. That's correct.

Q. And price would also factor in.

A. Yeah.

Q. Okay. Have you looked at, in preparing your

testimony in this case, the issue of an integrated handler,
such as a Kroger's or a Safeway, that has its own stores to
be able to market its milk?
A. Well, I'm familiar with that kind of enterprise.
I've never worked for a firm that had that kind of
arrangement.

But I'm generally familiar with it in the dairy

industry.
Q. And would you agree with me that there is some
type of an event, whether it's -- whether it's a
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competitive event or otherwise, to have your own stores to
market your milk?

A. I agree, and I think the primary advantage is
coordination between manufacturing and sales.

Q. One of the things that we ultimately reward in
business is a company that is able to be efficient in what
they do, correct?

A. In a free enterprise economy, that's correct.

Q. And overall in the economy, the last thing that
we want to end up doing is subsidizing an inefficient
operation, right?

A. In terms of social well-being, agree with that.

Q. And so, for example, if you've got a producer-
handler that's efficient at what it does, and we have a
regulated handler that's inefficient for whatever reason,
whether it be the plant operation or the ability of the
producer -- of the handler himself to do the work, it
wouldn't be your opinion that the producer-handler should
be required to subsidize that inefficient operator.

A. No. All else being equal, which is a caveat in
most economic statements, all else being equal, the less
efficient operation should fail.

Q. I have a few more things, Mr. Christ, and I
appreciate your attention.

I'm going to ask -- I'm going to give you a few
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statements. I want to know if you agree with them or not.
A. Okay.
Q. Do you agree with this statement: Producer-

handlers don't interfere with the purposes, intent or other
provisions of the federal milk marketing order system?

A. I think they do because the intent, as I put in
my statement, is to have uniformity, especially with
respect to the pricing divisions.

Q. Well, they certainly wouldn't interfere and
actually would help the purposes for the other things that
we talked about, assuring an adequate supply of milk and
serving the public interest, right?

A. Serving the public interest relates to
efficiency, in my view, that we should get the regulatory
objectives achieved at the least cost to society as
possible.

And if they used few resources to get the same
thing done, maybe I would -- I would accept that, but if
they used more resources to get it done, then I would not.

Q. And you don't know about any kind of producer-
handler operation, with regard to the last comment on
resources, in 5 and 7 because you haven't studied that.

A. No. That's correct.

Q. Would you also agree with -- do you agree or
disagree with this statement: That the existence of
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producer-handlers promotes more fluid milk consumption?

A. Well, if I were to list the determinants of
demand, the type of firm is probably not one of them. It
might be things like advertising promotion, the income of
consumers, the demographic makeup of the population, a
long -- there's a list of things that we could identify as
being determinants of demand for fluid milk.

But the type of enterprise, I don't think I
would -- that offers it for sale, I probably would not.

Q. Would you agree with me that the existence of
producer-handlers as they currently exist in this
regulatory market actually promotes competitiveness in the
fluid milk market?

A, Okay. In one statement, I'll say the more
players in the market, the more competition, but, on the
other hand, if one has a handicap relative to another, it
may actually reduce competitiveness.

Q. Well, in this -- in this area in 5 and 7, the
Federal Orders that we're talking about, we have a
situation where we have a deficit market. We don't have
enough milk. Wouldn't it be --

A. Well, I evaluated the reserves and things like
that a lot in my career, and this market carries more than
the minimum reserve, and there's not enough milk, pooled
milk, that will readily flow to bottling plants all -- all
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the time.

Q. So what happens is they have to bring in milk
from outside sources in order --

A. This is a common practice for this market, yes.

Q. And if we had more producer-handlers who were
available to supply this particular market, then what we
would do is we would possibly, at least, reduce the amount
of milk coming in from the outside, correct?

A. To the extent that the producer-handler would be
able to coordinate his supply with the demands of the
market to a better extent than is being done by the group
of pool producers, maybe so, but it's an issue of being
able to coordinate the supply with the fluid demand.

For example, the Southeast Order has a Class I
utilization of 65 percent year round. If there was perfect
coordination, I think it could be done for -- with a Class
I utilization of 85 percent, but it's not perfect by any
means .

Q. I understand. One way we could encourage
producer-handlers to hopefully deal with the deficit supply
issue is to at least give them the opportunity during the
month in 5 and 7 to go out and buy milk to balance their
needs, correct?

A. Well, that would take care of their individual --
that would give them more flexibility on coordinating their
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production with their Class I demand, but I don't see how
that would help the market.

Q. Well, if we allow them to coordinate their
production so that they're able to balance their needs and
they're able, therefore, to increase the milk production,
if that's possible, so they can supply it to the market,
that would help the market have more of an adequate supply,
correct?

A. If any producer coordinates his milk production
to the pattern of Class I demand in the market, it would
have that same effect, whether it were a producer who is
also a handler or a producer who sells to a regulated
handler.

Q. But a producer-handler in this market under 5 and
7 currently is handcuffed because he has no ability to buy
even a gallon of milk to balance his supply needs, correct?

A. Well, in this market, he's not able to buy
outside of his own production, but if the milk production
were coordinated with the fluid demand, there would be no
need to buy outside.

And the same thing is true of the market as a
whole, and I think it is not well coordinated in this
market. Otherwise, the 65 percent would be more than
adequate.

Q Okay. And do you have a position as to whether
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or not Proposal 8 should be adopted by the Secretary?
A. Proposal 8 is --
Q. The addition of allowing a producer-handler to
balance his needs by being able to get a percentage of his
milk during a particular month.
A. Okay. That's not a proposal of Dean Foods. At
this point, we would be opposed to that.
Q. Dean's is -- do you have a position on it?
A. We have a position that's in support of Proposal
Number 7, and that Proposal Number 7 does not include the
ability to purchase milk from other sources.
Q. But are those mutually inconsistent?
A. I would not go beyond the proposal that we have
made. The producer-handler always has the opportunity to
coordinate his own production with his own sales.
Q. At whatever cost it requires to balance.
A. Yes.
MR. RICCIARDI: Nothing further right now, Judge.
THE COURT: Any other questions?
Mr. Vetne?
CROSS-EXAMINATION
BY MR. VETNE:

Q. John Vetne for Southeast Milk.
Good afternoon.

A, Good afternoon, Mr. Vetne.
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Q. I just had a couple of questions on your last
colloquy there.

With -- assume that the market as a whole is
constant, that it balances its Class I needs, as you say,
inefficiently at the

current time. And assume further that a producer-handler
were given what has been termed greater flexibility to buy
outside milk.

With those two assumptions, isn't it true that if
a producer-handler were to buy outside milk from local
sources, there would be a greater burden on the market and
the system as a whole with respect to balancing what's left
in the market?

A. Yeah. The coordination of what's left would be
less efficient than it is now.

MR. VETNE: Thank you.

THE COURT: Other questions?

Mr. Rower?

CROSS-EXAMINATION
BY MR. ROWER:
Q. Thank you. Jack Rower, Dairy Programs.
Can you hear me?
A. Yes.
Q. Thank you. On page 4 of -- at the bottom of page
4 of your testimony, please.
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A. Yes.

Q. My question is regarding your statement, "In
addition, there's a high risk of regulatory change."

A. Yes.

Q. And you go on to say, "An average or larger fluid
milk processor, because of its size, can expect that if it
sought producer-handler status for one of its plants, there
would be immediate legislative or regulatory change."

Can you -- can you elaborate on that? I'm not
aware of where that came from in the record.

A. I don't know of any -- of a large -- medium --
average or larger fluid processor that's gone into milk
production to supply its own needs and become a producer-
handler, but the impact would be immediate on the other
participants in the market. On the one hand, the processor
would have the potential of buying milk at less than the
Class I price, and this would be an extremely -- a matter
of extreme competitive concern by his other processing
competitors.

And, on the other hand, dairy farmers could see
that this particular milk production operation has the
potential of receiving more than the blend price for milk
production. And, again, they would be upset by the
preferential opportunity, at least, available to that firm.

And as a -- and I would expect, number one, there
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would be a request for an emergency hearing filed with the
dairy division, and, number two, there would be efforts to
get some legislative help.

Q. Okay. But we weren't speaking about a specific
case that you know about.

A. No. No. Just that it relates to my discussion
of negligible effect. In most fluid milk markets,
including this one, an average plant is a significant
player, and if it changes its operation to either have
lower costs or higher revenues, then that would be a matter
of major concern to dairy farmer competitors and fluid
processor competitors.

MR. ROWER: I understand what you said. Thank
you for clarifying that.
THE COURT: Mr. Stoker?
CROSS-EXAMINATION
BY MR. STOKER:

Q. Randal Stoker, dairy programs.

Also in reference to your statement in Exhibit
64, Item 8 on page 5, in that particular section you're

talking about the fixed number.

A. Yes.
Q. I assume that fixed number is the three million
pounds?
A. Yes. We support the three million pounds,
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although, as this discussion implies, it's easy to come up
with a smaller number. Using the measure of an observable
difference in price or the measure of the average size of
dairy farms, you come up with a smaller number.

Q. I guess that's my question in the paragraph right
under that, the second paragraph, where it says that, you
know, you say it could be based on the volume of Class I
sales? Is that intended to be considered as an alternative
to the three million pounds, or is that just as a --

A. No, the three million pounds is acceptable, but
the point is that you can make an argument that something
over two million, for example, would have a one cent per
hundredweight difference on the blend price, and also half
a cent a gallon would be significant to a fluid processor.

Either one of them would give you a smaller number than

this.
This would allow maybe a more generous limit.
Q. So you're not proposing that.
A. No, we're not proposing that. We're proposing

the three million.
MR. STOKER: Thank you.
THE COURT: Yes, Ms. Carter?
CROSS-EXAMINATION
BY MS. CARTER:
Q. I'm Antoinette Carter with USDA.
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Directing your attention to page Number 2 of your
statement --

A. I apologize that I did not number the pages, but
we can find them.

Q. That's okay. Item Number 4, in which you
indicate that an exempt plant, in particular a producer-
handler plant, enjoys a significant competitive advantage
over other producers and handlers in the market, with
regards to that, for the current Appalachian and Southeast
Order, does this situation currently occur in those
markets?

A. Yes. There's a gap between what the producer
receives and what the Class I processor pays. That gap
exists for regulated -- producers who participate in a pool
and for regulated handlers.

So starting with zero, adding the cost of
production and price available for milk and the cost of
milk for Class I use, there's a gap. It is $1.03 for 2003
in the Southeast Order, and I think it was 94 cents in the
Appalachian Order.

That gap does not exist for a producer-handler
because there's no difference. Whether you count it at
zero when you start calculating this cost of production or
you calculate it from the revenue stream, that gap does not
exist, and my statement here is meant to illustrate that
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that is a significant advantage over regulated participants

in the market.

Q. Okay. You also indicate an internal transfer
price that I -- could you explain that in a little more
detail?

A. Okay. In the -- in most businesses that have

several activities, where maybe there's a processing
activity and then the product is transferred to a marketing
activity, there's an internal price that's used to measure
the performance of the two activities separately.

Sometimes an external market price is used. Sometimes not.

I understand that there are some transactions where
under the Tax Code you have to have a transfer price, but I
would expect that a producer-handler would not be required
to have an internal transfer price.

But if you were going to use an observable market
price, the transfer price for milk production would be the
blend price, and the transfer price for milk processing
would be the Class I. And, again, there's a gap between
the two that is available to the producer-handler but is
not available to regulated -- or pooled dairy farms and
regulated fluid milk processors.

Q. Okay. I just have a few guestions on Dean Food
Company's structure.
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A. Okay.

Q. Could you identify what plants Dean Foods
operates under the current Federal Order 5, as well as
Federal Order 77

A. Okay. They have plants operating in Number 5 and
Number 7 and in their proposed 94. I think the clearest
identification of those plants is there's an exhibit that
was presented by Dairy Farmers of America. I don't have it
here. It was their statistical exhibit that attached to
their statement in support of Proposal Number 1, and I
would accept that as being an accurate representation of
the Dean Foods plants.

Q. Okay. It identified all of the plants under
those current orders that were owned by Dean Foods? That's
what you're saying?

A. Yes. It has the ownership identified in 2003,
and I would accept that as being accurate.

Q. Okay. And since I don't have that exhibit in
front of me, just bear with me a little.

A. Uh-huh.

Q. Were all of those pool distributing plants under
the order, fluid processing plants, or are some of --

A. Well, the plants that I'm referring to in the
exhibit were listed as pool distributing plants over the
two markets. It's also highly likely that there are
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partially regulated distributing plants or other order
plants who have distribution in this market that are
operated by Dean Foods.

THE COURT: The witness has just been handed a
copy of that exhibit.

MR. BESHORE: It's Exhibit 48.

THE WITNESS: Exhibit 48. And for my purposes,

this is probably the best identification of Dean Foods'

plants.
THE COURT: And what page is it on Exhibit 487
THE WITNESS: Okay. I would start on Item Number
5 -- oh, no. I would start on Item Number 4, which is pool

distributing plants on the Appalachian Order, and that
would -- I don't have a page number, but it's Exhibit 48,
Item Number 4, and if you like, I can read the names of the
plants and the location.

THE COURT: Would you like those read in,
Ms. Carter?

THE WITNESS: Or you can just choose to pick them
out.

MS. CARTER: ©No. That's okay. Thank you.

THE COURT: All right.

MS. CARTER: I see it here.

THE WITNESS: And then the next page would be --
or the next item would be Item 5A in Exhibit 48, which
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identifies the plants associated with Southeast Order,
Federal Order 7, 1007.

But those are pool distributing plants.
There's -- I don't think there's any listing of partially
regulated plants in this exhibit.
BY MS. CARTER:

0. Okay.

A. Or other order plants.

Q. Does Dean Food operate any manufacturing plants
within these marketing orders?

A. I don't have any specific knowledge of that, but
Dean does market things like ice cream and cottage cheese,
and I presume some of that is manufactured within these
orders, but I don't know that.

Q. Okay. And in terms of source of supply for
these -- the plants that you've identified, from whom does
Dean Food obtain its source of supply?

A. Okay. Again, I don't have specific knowledge.
We heard earlier testimony that Southern Milk Sales is a
major supplier to all of the processing -- or probably most
of the processing firms. And I'm not sure that that is the
only supply that they have. I don't have specific
knowledge of that.

Q. Could some of their plants possibly be supplied
by non-member producers under those orders?
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A. It's possible, but I think, if it exists, it's a
very small factor.

Q. Okay. And just one final gquestion for you with
regards to Proposal Number 6 that you've testified in
support of. Actually, it's proposed by Prairie Farms as
well as Dean Foods.

A. This is the --

Q. It's --

A. Okay. I'm with you.

Q. Want me to -- do you have it in front of you, or
do you want me to tell you what that proposal is? 1It's a
proposal to prevent producers from being -- producers of
milk from being pooled under a federal order as well as a
state --

A. Oh, yes, yes. I am familiar with that.

Q. Okay. What -- in your opinion, what would be the
benefits of adopting this proposal in the current orders or
a merged order?

A. Well, this is -- as it exists, is a mechanism for
potentially creating a competitive advantage for one firm
over another, or one group of dairy farmers over another
group related strictly to a regulatory artifact that has
nothing to do with efficiency or quality or management
expertise. It's just taking advantage of a regulatory
artifact that would disadvantage the people who don't take
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advantage of it, so it's a loophole.

And we would recommend that that loophole be
closed.

MS. CARTER: Thank you. That's all I have.

THE COURT: Ms. Deskins.

CROSS-EXAMINATION
BY MS. DESKINS:
Q. Sharlene Deskins at USDA OGC.

In response to a gquestion, you said that there
are some conditions in the future that would require
Proposal 6. Can you tell us --

A. Proposal 6 --

Q. I'm sorry. Not Proposal 6. The limitation on
producer-handlers. I'm sorry. I misspoke.

A. Proposal 77

0. Proposal 7.

A. Okay. Conditions in the future --

Q. I was wondering if you could tell us what
conditions currently within Order Number 5 or 7 do you see

changing in the future that require that regulation.

A. Okay. Require separate regulation or require
regulation of producer -- or this --
Q. Well, would you -- your testimony, as I

understood it, was there is going to be some conditions in

the future --
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A. Yes, yes.

Q. -- that would require that, so I'm trying to find
out what conditions now --

A. Okay. Okay. Probably the most dramatic trend in
the American dairy industry is the growth of very large
dairy farms, and it's occurring at a different pace in
different parts of the country, but it's occurring in all
parts of the country to some degree.

These large dairy farmers are not our traditional
family, family laborers supported enterprise where most of
the resources are provided from within the firm. These
are -- these are effective businesses run by a general
manager who acquires most of his resources externally. He
hires labor. He buys his feed. He buys his bred heifers.
And these become more of a business enterprise than a way
of life.

Okay. The businessmen who run these, the one who
are successful -- the ones who are successful are going to
look for other ways to improve the performance of their
business, and when they look at optionsg, one might be to
expand further into milk production. Others might be to do
something with dairy genetics. Another might be to expand
into some form of processing, including fluid milk
processing.

So these successful businessmen will be looking
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at opportunities to expand the business, either by
horizontally integrating or vertically integrating, and
some of them will choose to vertically integrate, I would
expect.

Q. And can you tell us approximately how many there
would be in Order Number 5 and Order Number 7 now?

A. I would give a source. The dairy division -- or
not the dairy division. The National Agricultural
Statistics Service publishes a monthly milk production
report. Typically in February, they report by state how
many dairy farms there are of each size and the amount of
milk production produced on those.

It was not in the February issue of 2004, where I
normally expected it. I expect there will be in the March
issue.

The last report I was able to look at was the
February milk production that was published in 2003, which
reported for 2002 the number and size of milk producers by
state.

Q. Okay. And do you know how many there would be in
the current Order Number 5 and 77

A. I looked at those numbers this morning, but I did
not look specifically at the milk -- the states that
encompassed -- that are embodied in Federal Order 7 and
Federal Order 5.
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But I would maybe recommend that the Court take
special -- or official notice of that publication. It
would be Milk Production published by the National
Agricultural Statistics Service, February of 2003.

THE COURT: Any objection to taking official
notice of that?

Official notice will be taken.

BY MS. DESKINS:

Q. My next guestion, you said that a certain
percentage of those, some of them will choose to become
producer-handlers. Can you tell us what percentage of that
number would become producer-handlers in the future?

A. No, I don't -- I don't know, but they're trying
to find -- any rational businessman who is successful will
try to find ways to extend the success of his business.
Some of them will evaluate the merits of entering fluid
milk processes -- processing. I would expect some of them
will choose to do it.

Q. You can't quantify that for us?

A. No, I can't quantify it.

MS. DESKINS: I have no further gquestions.

THE COURT: When you said these larger entities
that are coming into being are not traditional family farms
that are just expanding but they're other business -- who
are these other business entities? I mean give me an
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and decides I'm going to have a
into a dairy farm, and I'm going to
Okay. I personally know of two

gone into these larger enterprises.

and he decided to

One of them had been a turkey producer,
get --
THE COURT: A turkey producer?
THE WITNESS: Yeah,

a turkey producer, and he

decided to get into large-scale dairy farming. And
sometimes it's dairy farmers who make a huge jump from a
relatively modest operation into a larger operation.

In the west, I think, more typically it's people
who grew up in a dairy family are farming new enterprises
with a lot of cows.

THE COURT: All right. Well, we're not talking
about some agri business that's been in existence --

THE WITNESS: No, no.
THE COURT: -- and then decides set up a farm --

THE WITNESS: It usually is an individual

entrepreneur that would be doing this, and, of course, many
of them are incorporated, but usually an individual
entrepreneur.

THE COURT: Okay. Now I understand. Very well.

More questions? Mr. Beshore?
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CROSS-EXAMINATION
BY MR. BESHORE:

Q. Mr. Christ, the document for which official
notice was just taken, when someone -- when that's reviewed
with respect to the number of enterprises it discloses that
may -- that would be potential producer-handlers in these
orders, what geographic area would you look at? Would you
limit it to the geographic confines of the marketing areas
or include the large dairies that are -- supply in the area
at present but not necessarily in the marketing area per
se?

A. Okay. I would -- I believe that the relevant
territory for the evaluation would be that which
encompasses the supply area for these two markets.

Q. Okay. So, for instance, in the data in the
hearing with respect to the States of Indiana and Michigan,
I think, shows that there are some very large -- large
farms in those areas by Order 5 and Order 7, and those
enterprises potentially could ship -- could become
producer-handlers and ship packaged fluid milk product the
way they're shipping bulk fluid milk product presently.

A. That's entirely possible, and I guess you could
look at where are the most distant suppliers of packaged
milk to this market located, that a producer-handler at the
same location would have the same opportunity as existing
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processors at that location.

Q. So that would include partially regulated plants
from other -- or plants from other orders.

A. Yes. Yes. Clearly it's within the distribution
range of the existing firms. I would expect it to be in
the distribution range of a new firm.

Q. Okay. Now, in your view, when is the best time
to make regulatory changes that would address changes of
that sort or --

A. Well, when we run into --

MR. RICCIARDI: Let me interpose an objection,
Your Honor. That's a decision by the Secretary, not by
this witness. His opinion isn't -- doesn't matter.

MR. BESHORE: His opinion does matter.

THE COURT: Well, we'll get his opinion because
he's been in the industry for a long time involving
regulations, and he's talking about after the regulations
come into effect, what's the optimum time as a handler and
as a dairy cooperative to -- for it to have effect.

THE WITNESS: My response was, 1f you anticipate
a problem, it's better to provide a remedy before the
problem develops. Otherwise, entrepreneurs may commit
resources that were -- that may turn out to be unwisely
vested in the future.

BY MR. BESHORE:
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Q. Now, 1f I understood your testimony correctly
previously, in your -- your testimony is that the
present -- a present marketing condition in these markets

is the opportunity for large dairy enterprises to become
producer-handlers and create marketing disorder.

A. Well, yes. The large farmers exist and likely to
increase in number and maybe increase in size as well, and
among the available options for their future development
would be processing fluid milk. And when that occurs, it
would be similar to my discussion about an existing fluid
processor becoming a producer-handler. It would create a
significant impact on the market.

Q. By the way, with respect to fluid processors
becoming -- the potential for large fluid processors
becoming producer-handlers and what, if any, regulatory
risk would be involved there, do you recall the testimony
of the Kroger witness in Phoenix with respect to that?

A, Yes, I do.

And --

A. We're going to get an objection.

MR. RICCIARDI: Objection, Your Honor. What in
the world does that have to do with this?

THE COURT: I'll sustain that objection.

THE WITNESS: Okay. I heard the testimony, and
it's available in the records --
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THE COURT: Wait, wait, wait, wait, wait. I
sustained the objection. Don't -- don't go on.

THE WITNESS: Oh, you sustained the objection.
I'm sorry.

THE COURT: Yes. It's -- you lost one.

MR. BESHORE: Okay. I have no other questions.

THE COURT: All right. Fine.

Mr. Vetne?

MR. VETNE: Before I start questions, Your Honor,
I would like to be able to make more complete reference to
the milk production publication.

THE COURT: That was just official noticed?

MR. VETNE: Mr. Christ talked about a tr